




















CYCLOPEDIA OF FEDERAL 
PROCEDURE Civil, Criminal and Appellate 


SECOND EDITION 
Fourteen Volumes including 1945 Pocket Parts - $160.00 


\ complete encyclopedic treatment of jurisdiction, venue and practice in the federal courts 


in the light of the Rules of Civil Procedure and all pertinent authority. 


Ihe forms are incorporated with the text for ease and certainty in the drafting of any 


nstrument, civil, criminal or appellate, required for use in the course of federal practice. 


Kept to date by pocket supplementation issued annually. 


* 


NICHOLS CYCLOPEDIA OF 
LEGAL FORMS ANNOTATED 


By CLARK A. NICHOLS 


Nine Volumes including 1946 Pocket Parts - ‘ ‘ . $90.00 


Not only contains a form to fit every conceivable situation, but tells you the law applicable, 
and where to find it by keying the forms to text books, legal encyclopedias, selected case notes, 
statutes, decisions of courts, and law journals. It puts your library to work for you and it is kept 


to date by means of pocket supplements. It does not contain pleading or practice forms. 


Will any other work in your library do as much for you—tell vou what the law is or where 


to find it, and then show you what to do about it? 


* 


MERTENS LAW OF FEDERAL 
INCOME TAXATION 


Thirteen Volumes including 1946 Pocket Parts ; . - $140.00 


\ complete restatement of the entire field of federal income and excess profits taxation so 


written that anyone interested in any phase of the subject may readily find the law applicable 
with the minimum expenditure of time and effort. 


Kept constantly to date by a monthly pamphlet service, which cumulates into a single 


pamphlet every third month, and cumulates into pocket parts at the end of the year’s subscription. 
Ihe charge for the year’s service (July, 1946 to July, 1947) including 1947 Pocket Parts is 


$35.00, payable in advance. 
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Terms and descriptive literature gladly sent on request 


CALLAGHAN & COMPANY} 


401 EAST OHIO STREET Phone: Superior 3860 CHICAGO 11, ILLINOIS 
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Any Kind of 
Court Bond 
Without Delay 
—Anywhere 


What type of court bond 
do you require? The 
U. S. F. & G. organization 
offers almost every con- 
ceivable type of bond to 
satisfy judgments and 
awards, or to guarantee 
compliance with court de- 
crecs. in every county 
seat in the United States, 
you'll find a U. S. F. & G. 
agent with power to issue 
court bonds. and other 
judicial bonds at a 


moment's notice. 


U.S.F.&G. 


UNITED STATES FIDELITY & 
GUARANTY COMPANY 
Home Office: Baltimore, Md. 


“Consult your Agent or 
Broker cs you would yeur 
Doctor or Lawyer" 
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Y Tr" OF FICIAL’ 
7 POCKET SEAL 

THE SEADIHAT GETS THE BUSINESS 


STANDARD WITH LAWYERS, NOTARIES 
& CORPORATIONS ALL OVER THE WORLD 


We mean /egal business, of course. And why 
not? Clients naturally like to deal with a 
lawyer who furnishes them with a light, fast, 
modern seal instead of the old-fashioned, cum- 
bersome lever seal — especially when it does 
more and better work, as this one does, Get it 
from your stationer or marking device dealer, 


Meyer ¢ Wenthe 
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A BINDER FOR THE JOURNAL 


We are prepared to furnish a binder into which 
separate issues of the JourRNAL can be inserted and from 
which they can be detached with ease by means of a 
special device. 

It can be used merely for current numbers or as a 
permanent binding for the volume and placed on the 
shelf with other books. 


The price is $1.75, which is merely manufacturer’s 
cost, plus mailing charge. Please mail check with order 


AMERICAN Bar ASSOCIATION JOURNAL 
1140 North Dearborn Street, 
Chicago 10, III. 





American Bar Association Journal 


















Contents 














House Judiciary Committee Orders S. 7 Favorably Re- 






Oe, ee EO ee ee Ce ey cee ee Pa ree 253 
Association Aid Enlisted in Improving Army Courts- 
ONE 5 oa cc Oe Oks cs de 0 Mees 254 





International Court of Justice Begins Its Sittings... 256 
The Bar Starts a New Era of Practical Legai Aid.... 258 






Compulsory Universal Military Training in Peacetime 









| wh 
as y Against Its Constitutionality................ 259 
7 Professor Harrop Freeman 
fast, 
For Its Constitutionality................... 262 
ees W. Randolph Montgomery 
oes 
"ae Now—Is the Accepted Time................... 267 
set if Fyke Farmer 
~aler, 
Peace and Order Under Law................... 269 
Comment and Answer as to Mr. Farmer's Article... . 270 
“Books for Lawyers”..... ESE I ih hed = 
ee 277 








Nn eee 


Review of Recent Supreme Court Decisions... .... . 284 
Edgar Bronson Tolman 


““One World or None’’—The Need for World Law... 292 
Reginald Heber Smith 


Seoee eee ee eee ee eseeeeesreneees 


Practising Lawyers’ Guide to the Current Law 


RP Fe A re fee et 295 
Committee on Refresher Courses for Veterans... .. 299 
Report of Administrative Office of the United States 

I Ss nen clin sy ose ndina deed ea eee 300 
PO OE oo soon obie Back Sih ee cla ahite 4 le a os 301 
Professional Ethics Committee—Rules of Procedure 302° 
Opinion No. 270—Professional Ethics........... 303 
Junior Bar Conference Launches Membership Cam- 

Seer Pa kere oe ye Germ er ts ee Oke s 304 

Wm. R. Eddleman 
dundee Bar: Mates... . 0... eee See ee se aa 305 
T. Julian Skinner, Jr. 
Announcement of 1946 Ross Essay Contest....... 306 
Notice by the Board of Elections................ 307 
Gpmmeaiing Potions... . 6 i... own k ss ip eens 307 
The Advisory Committee on Rules of Civil Procedure 309 
Letters fo the Edifers. .. . sche Sb pees ct oes 310 
Annuai Meeting, Atlantic City, October 28....... 313 
Hotel Information—Annual Meeting. ............ 317 





IAL It's not only the bother 


which and fuss in attending to 


i from 
s of a 


state taxes and reports 


nthe that the Corporation Trust 


urer’s 


system smooths and sim- 


order 


plifies. It minimizes the 


chances for error. 











In the Corporation Trust system each step in 
Statutory Representation is a coordinated, in- 
tegrated part of a complete system. The offices 
and representatives it furnishes are linked with, 
and their experience reflected in, the Bulletins 
which notify a corporation, through its lawyer, 
of state taxes to be paid and reports to be filed. 
The Report and Tax Notification Bulletins are 
linked by spot references to the State Tax Re- 
porter, in which the lawyer finds the complete 
text of the applicable laws, regulations and 
court decisions. A pre-arranged plan worked 
out between C T representative and each com- 
pany’s own lawyer controls the handling of 
process served on the company. 
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The Answer is Always the SAME... 





Ask yourself these questions, if you are a family breadwinner: 


1. What income would my dependents have, if I were not here? 
2. How would the education expenses of my children be met? 
3. Would my business interests be secure if I were to die suddenly? 


4. If Ido survive, who will provide for me in my old age? 


Life Insurance Will Provide 
All These Things. 
a Prudential Representative. 


The PRUDENTIAL 


INSURANCE COMPANY OF AMERICA 
A mutual life insurance company 


HOME OFFICE NEWARK, NEW JERSEY 
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‘O Blue Sky Law. 
NO Necessity of trips to Nevada to hold corporate 
meetings, or for corporate organization. 


NO State tax. (Only $5.00 filing fee, yearly, for list of 
officers ) 


NO Annual reports. 
NO Stockholders’ liability. 
THE HOME NO Resident Directors required. 


NO Delay in Organization. Our home office completes 
the organization of the company the same day as 
instructions are received, including issuance of stock 


©} am 2 O10) am i ava -W oy. certificates. 


NO Taxaiion of non-residents’ stock. 
NO State inheritance tax. 


Sou .. 


NO High valuation of non-par stock. (For purposes 
of filing non-par stock is valued at $1.00; most 
States value it at $100.00) 

NO Time limit in the charter; may be perpetual. 


NO Obligation to you for a copy of the latest 
printing of the Nevada Corporation Act. 


Franchise tax or Franchise Tax Commissioner. 


SEE OUR CARD - MARTINDALE HUBBELL LAW DIRECTORY 
NEVADA SECTION 
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Only BNA can put this type of information on your desk overnight. At 
your finger-tips, you can have full details of business and legal developments 
in Washington—handily indexed for fast fact-finding. You’re ready any 
day for any business client. 


WRITE DEPT. J 


THE Bureau OF NATIONAL AFFAIRS 
24th & N Streets, Washington tice Gi 


May, 1946 « Vol. 32 











When 
Preparing 
Your Next Case 


Check your state court precedents to the holdings of the 
U.S. Supreme Court. 


It’s surprising how often you can fortify “state court au- 


thority” with holdings of the Supreme Court. 


And your argument will carry more weight when backed 


by such citations. 


For a Quick Check use the new 


United States Supreme Court Digest 


Of course it’s “Key Numbered” — providing a perfect link 
between the decisions of your own State Court and those of 
the United States Supreme Court. 


Ask about the amazingly low price and attractive terms 


WEST PUBLISHING CO. ST. PAUL 2, MINN. 
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Flouse Judiciary Commuttee 


Orders 5.7 Favorably R eported 


On April 17 the Committee on the 
judiciary of the National House of 
Representatives ordered reported fa- 
vorably, with helpful amendments, 
the administrative procedure bill (S.7) 
passed by the Senate on March 12. 
The amendments are the results of 
continued study by a subcommittee 
of the House Judiciary Committee 
under the chairmanship of Congress- 
man Francis E. Walter of Pennsylva- 
nia, aided by the numerous sugges- 
tions of many interested parties. 

The changes were first publicly 
circularized in H.R. 5988, introduced 
by Congressman Walter on April 3. 
\ttorney General Tom C. Clark had 
written the subcommittee that the 
changes proposed were unobjection- 
able, and he renewed his recominen- 
dation of the bill. The American Bar 
\ssociation’s Special Committee on 
\dministrative Law, through Car! 
McFarland, its chairman, also wrote 
Chairman Hatton W. Sumners of the 
House Judiciary Committee that the 
changes embodied in H.R. 5988 are 
definite improvements. 


Nature of Changes 


\ll of the amendments are either for 
the purpose of clarifying the original 
language or amplifying the basic in- 
tient of S.7. Some of them are based 
upon intensive reconsideration of the 
language used. Others result from a 
| testing of the provisions upon the 
background of administrative oper- 
ations. There will be no denial that 
the changes are for the most part 
betterments in the bill. They are 
further evidence of the sincere and 
lengthy consideration given: the 
measure by all concerned. 

The first series of changes from the 
bill as summarized and analyzed in 


31 A.B.A.J. 615-624, 629, has to do 
with the distinction between reg- 
ulations of “general” and “partic- 
ular” applicability. Section 2(c) is 
changed to make. it plain that both 
are “rules” as defined by the bill. 
Since rules of “particular” applica- 
bility are those directed to and 
served upon named parties, Sections 
3(a) and 4(a) are chinged to make 
it unnecessary to publish such rules 
or notices of such rule making in the 
Federal Register. Also, in order to 
prevent confusion between such par- 
ticularized rule making and injunc- 
tive orders, both of which are agency 
statements of requirements of “fu- 
ture effect”, Section 2 (d) is amended 
to include expressly in the term 
“orders” those “injunctive .. . in 
form”. 


Separation of Functions 


The exemption of determinations of 
the “past reasonableness of rates” 
from the separation of function re- 
quirements of Section 5 (c) is broad- 
ened to include adjudication pro- 
ceedings “involving the validity or 
application of rates, facilities, or 
practices of public utilities or car- 
riers”. The reason stated is that these 
are often consolidated with rule or 
rate making (which was not in- 
cluded in the separation of function 
requirements of §.7) so that without 
the change either rule making would 
be subject to procedural restrictions 
in such cases in a manner not in- 
tended or the consolidation of such 
proceedings would be discouraged. 


Evidence Requirements 


A more significant change is that in 
Section 7(c) respecting evidence. 
There language has been added to 








require agencies to determine mat- 
ters “upon consideration of the whole 
record or such portions thereof as 
may be cited by any party’’—a pro- 
vision similar to and designed to con- 
form with Section 10(e) on judicial 
review. The language of Section 7 (c) 
is also modified to require agencies 
to determine matters “in accordance 
with the” evidence and to support 
their rules or orders by “substantial” 
as well as relevant, reliable, and pro- 
bative evidence. The addition of the 
word “substantial” conforms with the 
judicial review rule under Section 
10 (e). 


Judicial Review 


I'wo changes are made in Section 10 
on judicial review. First, the last 
sentence of Section 10(c) is revised 
by the addition of language requiring 
agencies, except as statutes ex- 
pressly require the contrary, to 
issue stays pending administrative 
appeals if they desire to preclude 
private parties from immediate resort 
to the courts for judicial review. 
Secondly, “an abuse of discretion” is 
made expressly reviewable under Sec- 
tion 10(e) notwithstanding the gen- 
eral exemption of matters of agency 
discretion in the introductory clause 
of Section 10. 


Other Changes 
Also important is the addition, in 
Section 8 (b) on agency decisions, of 
the requirement that “the record 
shall show the ruling upon each .. . 
finding, conclusion, or exception 
presented.” 

Many other changes are made for 
purposes of clarification, conforming 
the terms of similar provisions, and 
improving the language generally. 
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Assoctation Atd Enhsted In 
[mproving Army Courts-Martal 


The War Department's Advisory 
Committee on Military Justice, nom- 
inated by the American Bar Associa- 
tion at the request of Secretary of 
War Robert P. Patterson and ap- 
pointed by him for the purpose, has 
begun its study of the Army courts- 
martial substantially un- 
changed after twenty-five years and 
lately under criticism from Army of- 
ficers, returned soldiers, and civilians, 
as well as from Committees of the 
Congress. The purpose of the Ad- 
visory Committee is to determine 
whether the administration of justice 
in the Army can be improved and 


system, 


to make recommendations for that 
purpose. 

As the first step toward ascertain- 
ing what revisions and improvements 
are desirable, the Secretary of War 
asked for the advice and help of the 
American Bar Association, through 
a committee of lawyers and judges 
selected by Willis Smith, of North 
Carolina, President of the Associa- 
tion. The Committee will consider 
complaints and suggestions which 
have been received by the War De- 
partment and will confer with serv- 
icemen, veterans’ organizations, and 
others interested in improving the 
system. The Committee will review 
the present regulations and proce- 
dures and formulate for the War 
Department definitive changes in the 
Articles of War. 


Committee Nominated by 
President Smith 


The Chairman of the Committee 
recommended by President Smith 
from the Association’s membership 
is Arthur T. Vanderbilt, of the New 
Jersey Bar, a former President of the 
American Bar Association, Dean of 
the New York University Law School, 
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and Chairman of the United States 
Supreme Court’s Advisory Commit- 
tee which prepared the new Federal 
Rules of Criminal Procedure which 
have lately gone into effect. 

Judge Alexander Holtzoff, of the 
United States District Court for the 
District of Columbia, will be the Sec- 
retary of the Committee. Other mem- 
bers of the Committee are: Joseph 
W. Henderson, of Philadelphia, Pa., 
Jacob M. Lashly, of St. Louis, Mo., 
and Walter P. Armstrong, of Mem- 
phis, Tenn., each a former President 
of the American Bar Association; 
W. T. Joyner of the Raleigh, North 
Carolina Bar; United States Circuit 
Judge Morris A. Soper, of Baltimore, 
Maryland; Floyd E. Thompson, of 
Chicago, former member of the As- 
sociation’s Board of Governors and 
former Chief Justice of Illinois; and 
Frederick FE. Crane, of New York 
City, former Chief Judge of the New 
York State Court of Appeals. 


The Statement by 
Secretary Patterson 


In confirming the selections made for 
the Committee, Secretary Patterson 
told Chairman Vanderbilt that the 
War Department wishes to have the 
“most efficient and just system of 
military justice that can be devised in 
the light of military experience, 
American conceptions of punitive 
justice, and enlightened penology.” 
He added that: 

“As you undoubtedly know, the 
present Army courts-martial system 
is founded on Articles of War which 
were revised by the Congress in 1920. 
We have just come through a long 
war during which the Army reached 
great strength and in the course of 
which it was found necessary to try 
many men by Army courts-martial. 


In view of the number of personne! 
brought within the juris/liction of the 
courts-martial swstem and the neces. 
sary abruptness of the conversion of 
millions of citizens into disciplined 
soldiers, it is not surprising that 
grievances have been expressed in 
various quarters. It is the course of 
wisdom now to make a thorough re. 
view of our courts-martial experi. 
ences in this war and to derive bene- 
fit from those experiences. I am 
happy to have the wise counsel of the 
Committee selected by the American 
Bar Association in that important 
task. The investigation and advice of 
the Committee on which I am asking 
you to serve will be of very great 
value in reaching this result. 

“The Committee is to have full 
freedom of action in conducting its 
survey and arriving at its conclu- 
sions and recommendations. All per- 
tinent information available in the 
War Department will be placed at 
the Committee’s disposal.” 


Chairman Vanderbilt's 

Response 

In accepting the chairmanship, Dean 

Vanderbilt responded, for the Com- 
mittee: 

“Nowhere should justice be more 
fairly administered than in_ the 
United States Army, since those who 
fought to preserve justice should 
themselves be first entitled to receive 
it. The Committee will look particu- 
larly to veterans, and their organiza- 
tions, to those still in service, and to 
lawyers and judges of this country, 
for suggestions in order that we may 
carry out the directive to ‘devise a 
just system of military justice.’ We 
will of course give careful considera- 
tion and study to the material avail- 
able in the files of the War Depart- 
ment as well.” 
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Army Courts-Martial 


Left to right, front row: Arthur T. Vanderbilt, Newark, N.“J.; Secretary of War Robert Patterson; Frederick E. Crone, New York, N. Y.; and 


Alexander Holtzoff, Washington, D. C. 


Left to right, standing: 


William T. Joyner, Raleigh, 


N. C.; Jacob M. Lashly, St. Louis, Mo.; 


Kenneth C. Royall, Undersecretary of War; Floyd E. Thompson, Chicago, and Joseph W. Henderson, Philadelphia. 


The Committee Begins 
Its Work 
\t its initial meeting in Washington 
on April 9 with all members present, 
the Committee established head- 
quarters in the War Department and 
began its consideration of the data 
assembled by the War Department 
and the suggestions which have been 
submitted by many organizations and 
individuals interested in the courts- 
martial system. 

After conferring first with Brig- 
adier General Kenneth C. Royall, of 
the North Carolina Bar, the Under 
Secretary of War, the Committee 
heard representatives of The Judge 
\dvocate General's Office, including 
Major General Thomas H. Green, 
The Judge Advocate General and 
Brigadier General E. C. McNeil, 
formerly European theater Judge 
\dvocate. They also conferred with 
Secretary of War Patterson and with 
General of the Army Dwight D. 
Eisenhower. 


The Committee made clear that 
it is concerned only with procedures 
and is not concerned with individual 
cases. ““The scope of the Committee 
is limited to a study and review of 
the present procedures,” said Chair- 
man Vanderbilt. “It is not our func- 
tion nor will we consider any specific 
courts-martial during the war other 
than as they may illustrate either the 
necessity of change or the need for 
preservation of present system of 
military justice.” 


The existing system of Army 
courts-martial has been under in- 
vestigation and criticism in both 
houses of the Congress. Senator Pat 
MacCarran, of Nevada, Chairman of 
the Committee on The Judiciary, 
has said that “there are thousands 
of cases of injustice that need re- 
dress.”” Members of the House Com- 
mittee on Military Affairs reported 
“gross injustice” in a. substantial 
number of cases. Each the Army and 


Navy have appointed special military 
boards to review the convictions and 
sentences of war-time courts-martial 
in the cases of prisoners who are still 
in custody. There are some 15,000 
of them in the Navy and 33,500 in 
the Army. The Army sentences are 
being reviewed by a number of spe- 
cial boards, each of which includes a 
civilian, an officer with combat ex- 
perience and an officer of The Judge 
Advocate General’s department. 

With these evidences that there 
may be defects in the system, Secre- 
tary Patterson turned to the Ameri- 
can Bar Association for an indepen- 
dent judgment as well as experience 
in improving the procedures of law- 
governed tribunals. The War De- 
partment’s Advisory Committee from 
the membership of the American Bar 
Association will delve deeply into 
the actual operation of the courts- 
martial system, in the interests of 
improving it as a part of the admin- 
istration of justice. 
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International Court of Justice 


Begins Its Sittings 


Ihe World Court as re-constituted 
under the Charter of the United Na- 
tions and the improved Statute of the 
Court has organized, chosen its off- 
cers, and begun its sittings at its per- 
manent seat, the historic Peace Palace 
at The Hague, in The Netherlands. 

The seventy-year old Jose Gustavo 
Guerrero, of El Salvador, who has 
been President of the Permanent 
Court of International Justice since 
1936 and a member of the Court 
since 1930, was elected as President 
of the re-constituted Court on April 
6. Jules Basdevant of France, widely 
known as an authority on interna- 
tional law, was chosen as Vice Presi- 
dent. Edward Hambro, of Norway, 
well known for his services to inter- 
national law and diplomacy in both 
England and the United States, 
whose father has been a world “zure 
as President of the Norwegian Stor- 
thing (Parliament), was made the 
Registrar of the Court. 

With only one of its fifteen mem- 
bers absent (the venerable Judge 
Alvarez, of Chile, because of illness), 
the Court held its first public sitting 
at The Hague on April 18. Royalty, 
diplomats, and representatives of the 
United Nations, watched the cere- 
monies in the Peace Palace. Ivan 
Kerno, of Czecho-Slovakia, Assistant 
Secretary General of the United 
Nations in charge of law, brought to 
its judicial branch the hearty greet- 
ings of the United Nations, in session 
in New York City. 

Paul-Henri Spaak, of Belgium, 
the vigorous first President of the 
General Assembly of the UN, gave 
great significance to the completion 
of the Court’s organization and its 
readiness to receive submissions of 
international legal disputes for peace. 
ful determination according to law. 
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He told the members of the Court 
that “we are looking forward to the 
day when jurisdiction of your Court 
will be obligatory for all Nations.” 


Moving Significance 
of the Ceremonies 
There was a great deal of moving 
significance in the return of the Court 
to the Peace Palace and the induction 
of its elected members, as the black- 
robed jurists repeated in turn, after 
President Guerrero, the affirmation 
of each that “I solemnly declare that 
I will perform my duties and exercise 
my powers to judge honorably, 
faithfully, impartially, and consci- 
entiously”. 

Thoughts turned inevitably to the 
tragic days in 1940, when the mem- 
bers of the Court and its staff had to 
flee from The Hague, to escape cap- 
ture by the onrushing Nazis invaders. 
There was no time to remove the in- 
valuable records of the Court, but 
Judge van Eysinga, with a small staff, 
courageously remained behind, to act 
as custodian of the Court’s quarters 
and records and to resist all efforts to 
remove or destroy the archives. 

Then came five long, anxious 
years, during which there was sub- 
stantially no word of the Court’s 
premises and records, in the heart of 
the invaders’ occupation. When the 
Nazis were finally driven from The 
Hague, it was found that the Court's 
quarters and archives were intact, 
and that only some panes of glass had 
been shattered in the Peace Palace. 

“If we had lost the war,” said 
President Guerrero, “I am sure that 
no World Court would have been 
reconvened here or elsewhere.” 

Among American lawyers there is 
much approbation of the choice of 
the beloved jurist from E] Salvador, 
to continue his leadership of the 


World Court. President Guerrero 
has had long experience and a dis 
tinguished career in diplomacy and 
in ad hoc arbitrations, as well as ex 
perience in the work of the Court, 
and has often shown both courag: 
and skill, as in his celebrated con 
troversy with Secretary of Stat 
Charles Evans Hughes as to Ameri 
can policies in the Caribbean. 

With the eminent Basdevant ol 
France, President Guerrero was ac- 
tive in behalf of the Court and the 
Statute in the San Francisco Con. 
ference, and won the friendship 
and admiration of many American 
lawyers. 


American Acceptance of 
Jurisdiction Is Urged 


Meanwhile, a few days after the 
Court’s choice of its officers, a new 
impetus to the Nation-wide efforts 
of lawyers for American acceptance 
of the Court’s jurisdiction was given 
by the Association of the Bar in the 
City of New York, through the adop- 
tion of resolutions prepared by a dis: 
tinguished committee headed by 
John Foster Dulles, John W. Davis 
and Frederick R. Coudert. At a 
largely attended meeting on April 9, 
with President Harrison Tweed in 
the Chair, the following resolutions 
were offered by the Association's 
Committee on International Law: 
Whereas, the International Court of 
Justice has now been established by 
the United Nations pursuant to its 
Statute which forms an integral part 
of the Charter of the United Nations 
and 
Whereas, pursuant to Article 93 of j 
the Charter, all members of the United 
Nations are ipso facto parties to the 
Statute of the International Court of 
Justice; and 
Whereas, Article 36 (2) of the Statute 
provides that “The states parties to the 
present Statute may at any time de 
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dare that they recognize as compul- 
wry tpso facto and without special 
agreement, in relation to any other 
state accepting the same obligation, 
the jurisdiction of the Court in all 
legal disputes concerning: 

a. the interpretation of a treaty: 

). any question of international law: 

c. the existence of any fact which, 
ii established, would constitute a 
reach of an international obligation; 

d. the nature or extent of the repa 
ration to be made for the breach of an 
international obligation.” 

Vow, therefore, be it 

Resolved, by the Association of the 
Bar of the City of New York that it 
urges upon the Government of the 
United States that it make a declara 
tion accepting as compulsory in rela- 
tion to any other state accepting the 
same obligation, the jurisdiction of the 
court in the categories of legal disputes 
set forth in Article 36(2) of the 
Statute. 

Provided, that 
should not apply to 

(a) differences, the 
which shall be entrusted to other tri- 
bunals by agreements already in ex 
istence or which may be concluded in 
the future (Article 95 of the Charter) ; 
on 

(b) disputes with regard to matters 
which are essentially within the do 
mestic jurisdiction of the United States 
(Article 2(7) of the Charter); and 

Further provided, that such decla 
ration should remain in force for a pe 
riod of five years thereafter until the 


such declaration 


solution of 


expiration of six months after notice 

may be given to terminate the 
declaration. 

Similar Action by the 

American Bar Association 

The resolutions were presented by 

Roland L. Redmond, of the Com- 

mittee, in the absence of Chairman 

Dulles, after 

his labors as a member of the Ameri- 


who was on vacation 
can delegation in London. An effort 


was made by two members of the 
Association to amend the resolutions 
so as to reserve to the United States 
the right to make its own determina 
tions as to what legal disputes are 
esssentially domestic in character and 
also so as to exempt disputes in 
The 
amendments were voted down by the 


volving national — security. 
meeting, and the resolution as of- 
fered was adopted by a decisive vote. 
Tine New York State Bar 
tion had taken similar action on 
January 26 (32 A.B. A.J. 147). 

The action voted by the Associa 


Associa- 


tion of the Bar followed closely the 


recommendation approved by the 
House of Delegates in Cincinnati on 
December 18 (32 A. B. A. J. 9, 14-15). 
Che reservations are essentially those 
authorized by the Statute of the Court 
and the Charter. 


No action has been taken, in 


International Court of Justice 


either House of the Congress, to 
bring about an American Declara- 
tion of Acceptance of the jurisdic- 
tion of the Court. The State De- 
partment said on April 5 that it “nat- 
urally welcomes the support” of or- 
ganizations for the proposal, which it 
favors, that the United States should 
accept the compulsory jurisdiction 
of the International Court of Justice 
in a limited type of disputes. The 
Department added that its under- 
standing was that President Truman 
“likewise favors such action”. 


Nothing Is Done Toward 
an American Declaration 
So far as is known, neither Presi- 
dent Truman nor the State Depart- 
ment has taken a stand as between 
action by the Senate, under the two- 
thirds rule, and legislation by a ma- 
jority in both Houses of the Congress. 
Until that question of procedure is 
resolved, America holds aloof from 
the Court, as it has done since 1920. 
Chis inaction is despite the fact that 
the United 
States and Russia are parties to the 
Statute of the Court (automatically 
as members of the United Nations) 
and that Canada for the first time, 
as well as the United States, is repre- 
the Court. 


for the first time both 


sented on the bench of 


international Court of Justice holds first session at The Hague—Jose Gustavo Guerrero of El Salvador, President of the Court (seated at head of table in foreground); at 
left with hond at chin is Isidro Fabela Alfaro of Mexico; Counter-clockwise from the President are: Green H. Hackworth, United States; Sir Arnold Duncan McNair, United 
Kingdom; Sergei Borisovich Krylov, U. S. S. R.; Abdel Hamid Badawi Pasha, Egypt, ond Jose Philadelpho de Barros e Azavedo, Brazil. 


257 


May, 1946 « Vol. 32 








The Bar Starts a New Era of 
Practical Legal Aud 


Under the authority and with the 
$10,000 appropriated by a vote of the 
House of Delegates on December 19 
and made available by the Board of 
Governors and Budget Committee 
for the present year, a start with new 
momentum has been made by the or- 
ganized Bar, to demonstrate the prac- 
tical usefulness of Legal Aid Work 
and its worth to the communities and 
the profession of law, in several cities 
selected for this notable forward step 
in 1946. 
Chosen as the communities in 
which this year’s ventures are being 
inaugurated are 
In New York: Syracuse, Utica 
and Binghamton 
In Massachusetts: 
and Worcester 
In New Jersey: Atlantic City, 
Camden and Paterson. 
In Delaware: Wilmington. 
The basic plan of action is that 
the Asseciation’s Committee on Legal 
Aid, with the services of its full-time 
Executive Director, Arthur _ E. 
Schoepfer, will enlist the active help 
of the state and local bar associations 
as well as of the Community Chest, 
in each locality selected as needing 
legal aid work on a present-day prac- 
tical basis. During 1946, the organi- 
zational and promotional work will be 
confined to such areas as can be dealt 
with by the members of the Com- 
mittee and its one full-time worker 
in the field. 
In the two months which have 
elapsed since the funds were made 


Fall River 


available and the new set-up was put 
in operation, the reports are that the 
work is already moving in Wilming- 
ton, Syracuse and Atlantic City, and 
that the prospects for gathering head- 
way are good, in all of the communi- 


ties selected for the immediate 
project. It is hardly expected that the 
remaining eight months of 1946 are 
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a sufficient period for achieving sub- 
stantial results in anything like all 
of the communities selected; but the 
preliminary indications, in those 
which have gotten under way first, 
are deemed to be favorable. 

The House of Delegates authorized 
an expenditure of $10,000 a year for 
three years, to be used where it would 
do the most good in meeting actual 
needs in a practical way. In cities of 
raore than 100,000 population, ex- 
perience has shown that the local 
lawyers cannot adequately and efh- 
ciently take care of those who sorely 
need free legal advice. Neither in- 
dividual generosity with time nor 
the unaided efforts of committees of 
volunteers can cope with those situa- 
tions, as a rule. 

There are millions of these so- 
called “legal aid clients’”—men and 
women who cannot afford to retain 
and pay a lawyer, because their wages 
are barely sufficient to support them 
and their families under present costs 
of living. When some complication 
arises, they suffer injustice, or get a 
rankling sense of injustice, because 
they know they need a lawyer but 
cannot afford one in their present 
plight. They need sound and safe 
legal advice when in trouble just as 
people need a physician when ill. 


An Obligation of the 
Profession of Law 

The only way in which such folks 
can be taken care of is through or- 
ganized and supervised legal aid 
offices, where salaried lawyers trained 
in the required subjects and tech- 
niques are on hand to give advice 
and, if need be, to furnish representa- 
tion in court. The expense of operat- 
ing these offices should be borne by 
the profession and private organiza- 
tions in the communities. The alter- 
native would be to have such legal 


services supplied to the poor by th 
government at the expense of tax 
payers. 

The American Bar Association 
and its Committee, headed by Har 
rison Tweed, of New York, are pro 
ceeding on the assumption that the 
organized profession of the law may 
best fulfill its own share of the socia! 
responsibilities in this field, and do 
so very promptly, instead of waiting 
until demands for governmental in 
tervention to supply the needed legal 
assistance become insistent. The Bar 
Associations and the local organiza. 
tions such as the Community Chests 
will wisely move in and take over this 
field, particularly in the cities with 
a population of 100,000 to 1,000,000. 
Lawyers gain a substantial good will 
from doing this job as it should,be 
Oftentimes, men and women 
who receive legal help free when 
they grievously need it become, when 
their financial stringeney passes, the 
clients of private practi 


done. 


paying 
tioners. 

Work Will Be Done 

on a Practical Basis 
A higher esteem for the members 
of the profession and a much wider 
appreciation of the advantages to be 
gained through using the services of 
lawyers are by-products of doing 4 
job which is almost a matter ol 
noblesse oklige. The American Bat 
Association’s Committee is at grips 
with the practicalities in the cities 
selected for its forward step. Lawyers 
in those states and localities should 
not delay or fail in giving full sup 
port to these tests of the capacity and 
willingness of the Bar to look after 
the social responsibility which is 
peculiarly its own—the availability 
of justice and sound guidance under 
the law to all our people, without dis 
crimination because of financial 
means or the lack of them. 









/ 


oor by the 
nse of tax. 


Association 
od by Har. 
k, are pro- 
mn that th 
ie law ma\ 
f the social 
Id, and do 
of waiting 
mental in 
-eded legal 
. The Ba 
| organiza. 
rity Chests 
e over this 
cities with 
1,000,000, 
good will 
should , be 
nd women 
free when 
ome, when 
passes, the 
te practi. 


Be Done 
cal Basis 
members 
uch wide! 
ages to be 
services of 
[ doing a 
matter ol 
rican Bar 
3 at grips 
the cities 
. Lawyers 
es should 
full sup- 
acity and 
ook after 
which is 
ailability 
ice under 
thout dis- 
financial 


Compulsory Un wversal Mihtary 


Trainin 1g in Peacetime 


Is It Constitutional? Can It Be 
Abolished Internationally? 


A gamst [ts Constitutionality 


One year ago, when discussion was 
rife and hearings on military policy 
were being arranged in Congress, I 
published an article in the Decem- 
ber, 1944, issue of the Virginia Law 
Review entitled, “The Constitution- 
ality of Peacetime Conscription,” as 
a contribution to the analysis. In 
the June, 1945, Virginia Law Review, 
W. Randolph Montgomery pre- 
sented an ad hominem rebuttal.! It 
would not be my general practice to 
answer a scholarly rebuttal, much 
less an ad hominem one, but rather 
to allow the original research “to get 
itself accepted in the competition of 
the market”, to use Justice Holmes’ 
expression. I therefore urge the in- 
terested reader to peruse both Vir- 
ginia Law Review articles. My origi- 
nal article, however, was reviewed in 
the April, 1945, AMERICAN Bar As- 
SOCIATION JOURNAL and Mr. Mont- 
gomery’s was outlined in the October 
JOURNAL, wherein appears this choice 
challenge: 

It seems unlikely that as intrepid 
a scholar as Professor Freeman will 
let the issue stand upon this rejoinder. 
The issues would be vastly cleared by 

a reply from him.? 
On analogy to the law of libel, 
I assume that my answer should ap- 
pear in, and receive the same circula- 
tion as, the journal of challenge. 
Since Congress is apparently hesi- 
tant to accept fully the general idea 


that all male citizens be required to 


In Favor of International Abolition 


by Professor Harrop Freeman 


undergo one year of service in peace- 
time and some are shifting their 
attention’ to the 
duced by Representative Martin and 
Senator Hoey for the international 


resolution intro- 


abolition of conscription and since, 
if Mr. Montgomery is concerned with 
the scholarly competence of my first 
article, rather than presenting a brief 
for conscription, he would want to 
have available the pertinent mate- 
rial on international abolition, I 
have made very brief reply on the 
issue of constitutionality and have 
devoted major attention to the cur- 
rent proposals for an international 
treaty abolishing conscription, which 
can hardly be branded as discussed 
in an “ivory tower.” 


Unconstitutionality 
Briefly, my research led me to these 
conclusions: (1) The Supreme Court, 
even in time of war, has recently 
showed a strong tendency to reverse 
extremely nationalistic decisions.* 





1. The article contains something over 
forty references to “Freeman”, with such 
typical expressions as: “Professor Freeman 
was not entirely candid,” “did not quote 
or cite this clause except by indirection,” 
“only obliquely referred to.” 

2. 31 A.B.A.J. 535. 

3. Gilbert v. Minnesota, 254 US. 325, 
41 Sup. Ct. 125 (1919), cf. Taylor v. Mis- 
sissippi, 319 U. S. 583, 63 Sup. Ct. 1200 
(1943); Minersville School District v. 
Gobitis, 310 U.S. 586, 60 Sup. Ct. 1010 
(1939), cf. West Virginia State Board of 
Education v. Barnette, 319 US. 624, 63 
Sup. Ct. 1178 (1943); United States v. 
Schwimmer, 279 U.S. 644, 45 Sup. Ct. 448 


(2) In our system of govern- 
ment the civil power is supreme over 
the military and “the law of military 
‘necessity is not the typical American 
principle.’ arguments 
based on the dangers of today may 
justify revision of, but do not: them- 
selves change, the Constitution. 

(3) The constitutionality of 
wartime conscription was upheld by 
a very narrow margin, and my 
article in part attempted to point 
out a sounder basis for upholding 
wartime conscription than had been 
stated. Wartime conscription was 
deemed invalid by Daniel Webster; 
would almost certainly have been 
unconstitutional by the 


Therefore 


declared 
Civil War Supreme Court; and was 
held constitutional in 1919 by a 
Supreme Court, liberal in part but 
surely nationalistic, on the basis of a 
Pennsylvania case of dubious and 
devious history.5 

(4) The Supreme Court has 
never upheld peacetime conscription 


(1929), United States v. Macintosh. 283 
U.S. 605, 51 Sup. Ct. 570 (1931), cf. 
Schneiderman v. United States, 320 U.S. 
118, 63 Sup. Ct. 1333 (1943). Girourard 
case, 66 Sup. Ct. (April 22, 1946); and see 
United States v. Summers not decided at 
the time of my article. 

4. Randall, Constitutional Problems 
Under Lincoln, (1926) 26; Pound, War 
and the Law, (1943) 14 Pa. Bar. Assn. Q. 
110; 31 Va. L. Rev. 50-51. 

5. Kneedler v. Lane, 45 Pa. St. 238 
(1863) ; 14 Writings and Speeches of Daniel 
Webster, 55-69; Typer’s Quarterly Histori- 
cal-and Genealogical Magazine (1936) vol. 
XVIII, pp. 72-87; 31 Va. L. Rev. 54-59. 
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Compulsory Military Training 


and has never had occasion to pass 
No 
even been presented with a case 


on it. lower federal court has 
where, prior to our entry into or im- 


mediate preparation for war, a 
citizen registered but refused to be 
drafted. There is therefore no 
authoritative lower court holding 
that peacetime conscription is con- 
stitutional.® 

(5) In the 


militia, ic. general manpower re- 


peacetime only 
serve which owes a duty to submit to 
military training, authorized by the 
Constitution, is the state militia. The 
Constitution framers drew a clea 
distinction between militia—the gen 
eral obligation to submit to training 
~and the enlistment. A 
proposal to create a federal militia 
was stricken out of the draft Con- 
stitution. As a counterpart, the 
states were prevented from keeping 
“troops” and the federal govern- 
ment was allowed an army.? 

If my recital of the facts “was 
wholly Mr. Mont- 
gomery has cured the defect by a 
complete and detailed summary of 
Congressional and military action in 
calling forth the general inanpower 


army of 


inadequate”, 


in wartime and creating in peace- 
time a federal organized “militia” 
(i.e., an organization of volunteers, 
the National Guard) which he 
properly refers to as “troops” (ad- 
mittedly authorized under the feder- 
al power to “raise armies’), except 
when he seeks to advance his argu- 
ment that the government 
can draft and train the general man- 
power in peacetime, whereupon he 
refers to them as “militia”... No Con- 


federal 


stitutional provision authorizing a 
federal militia has been or can be 
cited and none can be implied for 
a “delegated powers” government. 

Here lies the nub of the contro- 
versy, and I differ from Mr. Mont- 
gomery’s conclusions at four points: 
action 


(a) Congressional cannot 


create constitutional power—the 
mere fact that Congress has enacted 
a law, never employed and therefore 
never challenged, creating an un- 
organized federal militia of men 
from 18 to 45 and making them 
“liable to perform military duty in 
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the United States”, 
does not make the statute constitu- 
tional. (b) He urges that, “the state 
militias are organized and dealt with 
under the militia clause; the na- 
tional militia under the army clause 
of the Constitution.” Mr. Mont- 
gomery himself brands this as 
“anomalous”. It is more than that; 


the service of 


it just “ain’t so” unless you are speak- 
ing solely of the volunteer organ- 
ized “militia” which is no author. 
ity for peacetime conscription. (c) 
You cannot carry over any analogy 
from the 
gress ‘for calling forth the militia” 
to authorize the peacetime training 
by the federal government of the 
total manpower of the nation raised 
by draft. (d) The federal govern- 
ment is entitled to a volunteer army 
in peacetime which it can call “mili- 
tia” if it desires. 


wartime power of Con- 


It cannot utilize 
a peacetime conscription of general 
manpower whether it calls the prod- 
uct, “troops”, “militia” or “boys 
This distinction 
has been recognized in practice.® 

(6) The Fourteenth Amendment 
to the Constitution was not intended 
to, nor did it, create a new military 
power in the federal government nor 
lay a new military obligation on the 
citizen,' 


friendly society.” 


(7) In the area of “interstate com- 
merce” and similar conferred federal 
powers, which our forefathers envi- 
sioned as expanding concepts it is 
quite proper to consider the Consti- 
tution as an expanding document. 
Anyone who followed a distinctly 
historical approach in these sections 
would be open to criticism. But 
in the fields of the citizen’s rela- 
tion to government and individual 
rights protected against government 
interference, the historical approach 
which I employed in the Virginia 
Law Review and which Mr. Moni- 
gomery concedes tends to prove un- 







constitutionality of peacetime coy 
scription, is that followed by th 
Supreme Court. In the recent trea. 
son case of Cramer v. United State; 
65 Sup. Ct. 918, where surely there 
is as much reason for implication of 
powers inherent in “sovereignty” to 
meet threats to the government a 
there is in support of peacetime con 
scription, the judges began their rea 
soning with the words: “When ow 
forefathers took up the task of form 
ing an independent political organ 
ization for New World society.” The 
opinion is liberally sprinkled with 
statements like: “the Convention 
numbered among its members men 
familiar with government in_ the 
Old World, and they looked back 
upon a long history of use and 
abuse,” this statut 
only as our forebears read it” and 
“historical materials aid interpreta 
tion chiefly in that they show two 
kinds of dangers against which the 
framers were concerned to guard.” 


um 
plis 


am 


arg 
self 
Mh 


Vn 


“we can read 


Phere are in the opinion ten pages 
of legal research with multiple foot. 
notes completely historical. The re 
mainder of the opinion is given to 
analyzing the facts in the light of 
the constitutional meaning derived 
from this historical study. I recom. 
mend the opinion as paralleling my 
study. Both recognize the very defi- 
nite limits placed on federal author 
ity lest its abuse infringe individual 
rights. The basic difference between 
Mr. Montgomery’s article and mine 
is that he reasons his position from 
the exigencies of today and the ac- 
tual steps taken by Congress and the 
military, whereas I focus on _ the 
interpretation of the powers under 
which they claim to operate in the 
light of their interpretation at the 
time of the adoption of the Consti- 
tution. The courts will ultimately 
have to determine which approach 
is sound. 





6. United States v. Lambert, 123 Fed. 
(2d) 395 (C. C. A. 3rd, 1941); United 
States v. Heeling, 120 Fed. (2d) 236 
(C. C. A. 2d, 1941); Local Board No. ] v. 
Connors, 124 Fed. (2d) 388 (C.C.A. 9th, 
1942) are not such cases; 31 Va. L Rev. 58; 
my characterizing these cases as decided by 
theory of impending war cannot be objected 
to by one who employs the same argument 
of “to prevent incipient invasion”. 31 Va. 
L. Rev. 646. 


7. 31 Va. L. Rev. 60-70, 634. 
8. 31 Va. L. Rev. 70-74, 634-657. 
9. See footnuie 8. 


10. The incidental remarks in_ the 
Selective Draft Law cases referred to in 3! 
Va. L. Rev. 640 are clearly not in keeping 
with the purpose of the 14th amendment. 
Slaughter House cases, 16 Wall. 36 (1873); 
Hague v. C.1.0., 307 U.S. 496, 59 Sup. Ct 
954 (1939) . 
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(8) If this country desires peace 
(ime conscription, it can be accom- 
plished through a constitutional 
amendment. 

Without answering the implied 
argument I wish to disassociate my- 
elf from the position expressed by 
\ir. Montgomery at page 665 of the 
Virginia Law Review article: 

in other words, the Congress and 

the ballot box are in the last analysis 

the people's bulwarks against federal 

or military dictatorship. 

an unusual, if not astounding, doc- 
irine for a lawyer to state. 


International Abolition of 
Conscription 


if there are any who desire to see 
\merica a conscript nation, to them 
what follows will have little appeal. 
Those who would accept conscrip- 
tion, and if necessary amend the Con- 
stitution, in order to produce a 
larger force than can be obtained by 
voluntary enlistment in order to 
stand prepared against other con- 
xript nations, will be interested in 
the following historical note. It may 
be that the constitutional power of 
Congress to employ conscription in 
time of war cannot be taken away 
without constitutional amendment; 
but certainly international abolition 
of peacetime conscription can be ob- 
tained and the treaty can speak as 
the determination of Congress not 
to employ its power, even in war- 
time.!t There is ample precedent for 
believing that our leadership in 
sponsoring such a treaty would find 
ready response from the major na- 
tions in the United Nations. 


Although prior to 1917 conscrip- 
tion had not been widely enough 
adopted to be considered a problem 
and therefore the proposals at the 
various peace conferences centered 
around qualitative regulation of 
and budgetary 
tion,!? there was some sentiment for 
‘eduction of military manpower.'* 


armaments limita- 


Before America’s entry into the 
war, President Wilson recognized 
“limitation of armies and of all pro- 
grams of military preparation as the 
most immediately and _ intensely 
practical question connected with 


future fortunes of nations and man- 
kind.”"* As peace feelers began to 
develop, Prime Minister Lloyd 
George stated British peace aims on 
January 5, 1918: 

The crushing weight of modern 
armaments, the increasing evil of 
compulsory military service . . . are 
blots on our civilization .. .15 

During the electoral campaign of 
1918 he demanded “the formation 
of a League of Nations. . . under 
which conscription will not be neces- 
sary in any country.’?® About the 
same time (December 16, 1918) 
Prime Minister Jan Smuts intro- 
cuced his famous plan: 


Three proposals have been put 
forward for general disarmament and 
have already received a great deal of 
public attention. 

They are: 

(a) the abolition of conscription and 
of conscript armies; 

(b) the limitation of armaments; and 
(c) the nationalization of munitions 
production. 

I would go so far as to say that 
while the Great Powers are allowed to 
raise conscript armies without hin- 
drance or limit, it would be vain to ex- 
pect the lasting preservation of world 
peace. If the instrument is ready for 
use the occasion will arise and the 
men will arise to use it. I look upon 
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conscription as the taproot of milita- 
rism; unless that is cut, all our labors 
will eventually be in vain... . 

Of the three proposals for disarma- 
ment, the abolition of conscription is 
by far the most important, and it is 
also the one behind which there will 
be the greatest volume of public 
opinion . . . 1 hope, therefore, that 
every effort will be made at the peace 
conference to have it adopted in the 
peace treaty .. .17 

Exactly how President Wilson 
became interested in abolition of 
conscription is probably not critical. 
Miller had it in mind;!8 Howard- 
Ellis and Lloyd George gave the 
Smuts’ plan full credit;!® Manley O. 
Hudson had written to W. C. Bullitt 
asking the President to support 
Lloyd George’s idea.*° 

As the Peace Conference got 
under way in 1918 the drafts con- 
tained this paragraph: 

As the basis for such a reduction 
of armaments all the Powers sub- 
scribing to the Treaty of Peace of 
which this Covenant constitutes a part 
hereby agree to abolish conscription 
and all other forms of compulsory 
military service, . . .*! 

Although proposals to interdict 
conscription only “in time of peace” 
received little support,?? and histori- 


ans have considered abolition of 





11. If the treaty deprived Congress of 
the power to raise armies it would seem 
to require constitutional amendment. But 
it might be drawn or construed so as not to 
deny Congress the power. It might merely 
constitute a governmental determination 
not to use the power in a certain way. 
There is precedent in the reciprocal trade 
agreements and the power to regulate com- 
merce. 


12. At the end of the Seven Years’ War 
it was proposed to reduce Russian and 
Austrian troops by three-fourths, and in 
1816 the occupying army in France was 
cut one-fifth. Conferences in 1831, 1849, 
1850, 1851, 1878, 1889 on general disarm- 
ament and reduction of armaments 
failed. The first Hague Conference only 
favored a “limitation of armed forces” and 
the Second Conference sought “an arrest 
of armaments”. The prevailing attitude 
is easily seen in the proposals of the British 
Preparatory Committee for the Third 
Hague Conference: “The three great fac- 
tors in the problem are Money, Men and 
Material; that is to say existing expenditure 
may be limited, en bloc or in detail; the 
existing number of men under arms or at 
call may be limited; the existing weapons, 
ammunition, and other material of war may 
be stereot , the adoption of new types 
being forbidden. Of these three factors, 
that of expenditure appears to be by far 
the easiest of regulation.”—Dr. Hans Weh- 
berg, The Limitation of Armaments, Wash- 
ington, 1921, pp. 1-61. 

13. See footnote 12 


and the plans of 


Raoul de la Grasserie, judge of the Court 
of Rennes, David Dudley Field, H. Wil- 
liam Blymyer and Alfred Fried and the 
proposals for the Interparliamentary Bureau 
in 1914—Wehberg, Limitation des arme- 
ments, Brussels, 1914. 

14. Address to the United States Senate, 
January 22, 1917. 

15. The Times, 
1918, p. 7. 

16. Lloyd George, Memoirs of the Peace 
Conference, New Haven, 1939,-pp. 98-99; 
The Times, London, November 13, 1918, 
p. 9; President Wilson expressed “com- 
munity of thought and counsel.” New 
York Times, November 18, 1918, p. 1. 

17. David Hunter Miller, The Drafting of 
the Covenant, New York. 1928. II, 48-50, 52. 

18. David Hunter Miller, My Diary at 
the Conference of Paris. New York. 1924-26 
(40 sets printed, microfilm from Columbia 
University) “II, pp. 17, 131, 148-9, 152. 

19. Howard-Ellis, C., The Origin, Struc- 
ture and Working of the League of Na- 
tions, London. 1928. p. 82; Lloyd George, 
op. cit., pp. 114, 417. 

20. Miller, Diary, I, 
82). 

21. Miller, Drafting, II, 72-73, 99-100. 

22. Miller, Diary, III, 430-31; IV, 346, 
Documents 205, 206. 

23. Stephan Bonsal, Unfinished Business. 
Garden City. 1944. p. 152; Ray Stannard 
Baker, Woodrow Wilson and World Settle- 
ment. New York. 1922. I, 343. 
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conscription central in Wilson’s and 
Lloyd George’s thinking,”* a cursory 
review of the steps by which provi- 
sions for the abolition of conscrip- 
eliminated from _ the 
League plan show that this im- 


tion were 
was abandoned 
rather than defeated. Miller records 
a conversation between President 
Wilson, Signors Orlando and 
Scialoja of Italy, and Colonel House 
on January 30: 


portant proposal 


Signor Orlando then hastily went 
over the remaining part of the Coy- 
enant and said that his comments were 
very trifly, except on the subject of 
the abolition of conscription. He 
thought that this would work hard- 
ship upon the poorer Powers. In other 
words, rich Powers could afford to pay 
their standing army well. This would 
place the poorer Powers at a disad- 
vantage. He did not think the volun- 
tary system would work in Italy.?4 


At a conference the following day 


between Wilson, Smuts, Cecil and 
House: 

It was agreed that the provision 
for the abolition of conscription 
would have to be modified in ac. 
cordance with the Italian view that 
they could not abolish conscription 

Accordingly the draft finally pre. 
sented to the Commission on the 
League of Nations read: 

It (Executive Council) shall also 

inquire into the feasibility of abolish. 


(Continued on page 314) 


For Its Constitutionality 


by W. Randolph Montgomery 


Ihe editors of the JOURNAL have in- 
vited me ‘to present a rebuttal to 
Professor Freeman’s reply to my 
article which was published in the 
June, 1945, issue of the Virginia Law 
Review, entitled “The Relation of 
the Militia Clause to the Constitu- 
tionality of Peacetime Compulsory 
Universal Military Training.” 

Professor Freeman’s current ar- 
ticle is little more than a summary of 
the conclusions set forth by him in 
his earlier article on the same sub- 
ject, printed in the December, 1944, 
issue of the Virginia Law Review.” 
and do not wish to 

Professor Freeman’s 
support of an international treaty 
for the abolition of peacetime con- 
scription. If such a treaty could find 
favor with all nations, large and 
small, particularly the Soviet Union, 
and if after adoption it were faith- 
fully observed by the _ respective 
powers, it would indeed be a con- 
summation devoutly to be wished. 
The current headlines, however, 
scarcely inspire confidence in the 
feasibility of the proposal. 

This, however, is beside the 
point. The issue under discussion, 
so far as I am concerned, is not the 
proposed international treaty for the 
abolition of conscription, but the 


I cannot 


quarrel with 
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constitutional power of Congress to 
call upon the citizenry of the country 
for military training in time of peace. 

My observations with respect to 
the seven conclusions set forth in 
Professor Freeman's current contri- 
bution, are as follows: 


f. 


The first conclusion to which his 
research has led him is that “The 
Supreme Court even in time of war, 
has recently showed a strong ten- 
dency to reverse extremely national- 
istic decisions.” 

Whether such decisions are prop- 
erly characterized as “nationalistic” 
may be questioned. That the Su- 
preme Court has reversed itself must 
be admitted; but that the Supreme 
Court will follow Professor Free- 
man’s constitutional argument on 
the issue of peacetime compulsory 
military training does not appear to 
me probable, in view of Footnote 19 
to the majority opinion in the Je- 
hovah’s Witness case,? where the 
Court, citing the Selective Draft Law 
cases, 245 U. S. 366, said: 

The nation may raise armies and 
compel citizens to give military serv- 
ice. . . . It follows of course that those 
subject to military discipline are un- 


der many duties and may not claim 
many freedoms that we hold to be in- 


violable to others in civilian life. 
II. 

The second conclusion is that 
“Arguments based on the dangers of 
today may justify revision of, but do 
not themselves change, the Con- 
stitution.” 

In this connection, Professor 
Freeman points out that the civil 
power is supreme over the military. 
This is conceded, but it does not fol- 
low that if compulsory universal mil- 
itary training is adopted, there will 
be any slackening in the principle. 
As Secretary of State Byrnes said in 
a speech in New York on March 16, 
1946: “An intelligently organized 
and administered system of uni- 
versal military training will not un- 
dermine the American tradition of 
the subordination of military au- 
thority to civilian authority.” 

Time and again the Supreme 
Court has shown that in interpreting 
the Constitution, it will not hold to 
an economic or social philosophy 
which was the product of economic 
or social conditions existing in 1787. 
If it had, the nation would never 
have been able to keep pace with 





1. 31 Va. L. Rev. 628. 

2. 31 Va. L. Rev. 40. 

3. West Virginia State Board of Edu- 
cation v. Barnette, 319 U. S. 624; 63 Sup. 
Ct. 1178; 87 L. Ed. 1628 (1943). 
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the advances in science since that 
time, particularly in the fields of 
transportation and communications 
and would not have grown beyond 
an embryonic state of development. 
\s Mr. Justice Holmes said in Mis- 
sourt v. Holland:' 

When we are dealing with words 
that also are a constituent act like the 
Constitution of the United States, we 
must realize that they have called into 
life a being the development of which 
could not have been foreseen com- 
pletely by the most gifted of its be- 
getters. It was enough for them to re- 
alize or to hope that they had created 
an organism; it has taken a century 
and has cost their successors much 
sweat and blood to prove that they 
have created a nation. The case before 
us must be considered in the light of 
our whole experience and not merely 
in that of what was said a hundred 
years ago. 

Each succeeding generation from 
the comparatively primitive days of 
1787 to the highly industrialized 
present found new meaning in the 
powers granted in the Constitution 
which could not possibly have been 
in the minds of the founding fathers. 
The Supreme Court is not likely to- 
day to hold to a theory concerning 
the military policy of the United 
States which prevailed in 1787. The 
Constitution clearly has in it the 
power or powers under which a mili- 
tary policy necessary in these times 
can be authorized and maintained. 


III. 

Professor Freeman’s Conclusion 
No. 3 is that “The constitutionality 
of wartime conscription was upheld 
by a very narrow margin; . . . was 
deemed invalid by Daniel Webster; 

. and was held constitutional in 
1919 by a Supreme Court, liberal in 
part but surely nationalistic, on the 
basis of a Pennsylvania case of dubi- 
ous and devious history;”—the case 
referred to being Kneedler v. Lane, 
15 Pa. St. 238 (1863). 

Actually the opinion in the Selec- 
tive Draft Law cases,®> which upheld 
the constitutionality of the Selective 
Draft Act of 1917, was by a unani- 
mous Court and the opinion was 
handed down on January 7, 1918, 
not in 1919. 


The implication that the Court 
relied primarily upon Kneedler v. 
Lane, which was decided by a three- 
to-two majority, is not supported by 
the following analysis of the opinion: 

The points decided in the Selec- 
tive Draft Law cases were briefly as 
follows and in the following order: 

1. The Constitution gives Con- 

gress the power to raise armies and 
that power is supreme. 


2. The power includes the power 
to exact enforced military duty as 
well as to provide for voluntary en- 
listments. If a governmental, power 
can only be exercised upon the 
voluntary consent of the citizen to 
its exertion, it is not a power. 


3. Compelled military service is 
not repugnant to a free govern- 
ment and is not in conflict with all 
the great guarantees of the Consti- 
tution as to individual liberty. 
“The very conception of a just gov- 
ernment and its duty to the citizen 
includes the reciprocal obligation 
of the citizen to render military 
service in case of need and the right 
to compel it.” 

4. “In supplying the power it was 
manifestly intended to give it all 
and leave none to the states, since 
besides the delegation to Congress 
of authority to raise armies, the 
Constitution prohibited the states, 
without the consent of Congress, 
from keeping troops in time of 
peace or engaging in war. Article 
I, Sec. 10.” 


5. The Congress has the right to 
call any citizen to the army despite 
the fact that prior to the Constitu- 
tion the state authority over the 
militia embraced every citizen. 
The argument that the citizen 
could volunteer or serve by his con- 
sent but not be drafted because of 
the state’s previous sole authority 
over the militia is untenable. 

6. The “army” and “militia” 
clauses are not one clause. Under 
the Articles of Confederation, the 
right, on the one hand, of Con- 
gress “to call on the states for mili- 
tary forces and the duty on the 
other of the states to furnish them, 
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embraced the complete power of 
the government over the subject. 
When the two were combined and 
were delegated to Congress all gov- 
ernmental power on that subject 
was conferred. The army sphere 
therefore embraces such complete 
authority. But the duty of exert- 
ing the power thus conferred in all 
its plenitude was not made at once 
obligatory but was wisely left to 
depend upon the discretion of 
Congress as to the arising of the 
exigencies which would call it in 
part or in whole into play. There 
was left therefore under the sway 
of the states undelegated the con- 
trol of the militia to the extent 
that such control was not taken 
away by the exercise by Congress 
of its power to raise armies. . . 
Because the power of Congress to 
raise armies was not required to 
be exerted to its full limit but only 
as in the discretion of Congress it 
was deemed in the public interest 
furnishes no ground for supposing 
that the complete power was lost 
by its partial exertion. Because, 
moreover, the power granted to 
Congress to raise armies in its po- 
tentiality was susceptible of nar- 
rowing the area over which the 
militia clause operated, affords no 
ground for confounding the two 
areas which were distinct and sep- 
arate to the end of confusing both 
the powers and thus weakening on 
destroying both.” 


7. Upon this understanding of 
the two powers the legislative and 
executive authority has been ex- 
erted from the very first session of 
the Ist Congress down to 1917. 


8. In 1814, Secretary of War 
James Monroe recommended pas- 
sage of a compulsory draft law un- 
der the power to raise armies. Op- 
position developed, the leading 
opponent being Daniel Webster. 
The Supreme Court in the Selec- 
tive Draft Law cases even disagreed 
with Professor Freeman’s conten- 





4. U. S. 416, 433; 40 Sup. Ct. 382, 
383; 64 L. Ed. 641, 648 (1920). 
5. J. §. 366; 38 Sup. Ct. 159; 62 L. 
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tion that Webster’s view should be 
considered as authoritative. The 
Court said that it did not need to 
stop to consider the opposition 
(including Webster’s) to Monroe’s 
proposals “because it substantially 
rested upon the incompatibility 
of compulsory military service with 
free government, a subject which 
from what we have said has been 
disposed of.” 

9. Then and only then, after ten 

pages of original discussion and 

holdings de novo, did the Court 
cite Kneedler v. Lane, which, far 
from being the basis of the decis- 
ion, is only incidentally cited as 
follows: “Cogency, however, if pos- 
sible, is added to the demonstra- 
tion by pointing out that in the 
only case to which we have been re- 
ferred where the constitutionality 
of the Act of 1863 was contempo- 
raneously challenged on grounds 
akin to, if not absolutely identical 
with, these here urged, the validity 
of the act was maintained for rea- 
sons not different from those 
which control our judgment 

(Kneedler v. Lane, 45 Pa. St. 238) .” 

(Italics added) 

The citation of Kneedler v. Lane 
is followed by the citation of decis- 
ions by the courts of Virginia, Geor- 
gia, Texas, Alabama, Mississippi and 
North Carolina, similarly interpret- 
ing identical provisions of the Con- 
stitution of the Southern Confed- 
The Court said: 

The seceding states wrote into the 
Constitution which was adopted to 
regulate the Government which they 
sought to establish, in identical words, 
the provisions of the Constitution of 
the United States which we here have 
under consideration. And when the 
right to enforce under that instrument 
a Selective Draft Law which was en- 
acted, not differing in principle from 
the one here in question, was chal- 
lenged, its validity was upheld, evi- 
dently after great consideration, by 
the courts of Virginia, of Georgia, of 
Texas, of Alabama, of Mississippi and 
of North Carolina, the opinions in 
some of the cases copiously and criti- 
cally reviewing, the whole grounds 
which we have stated. 


10. The foregoing points were 
decided without regard to the 


eracy. 
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Fourteenth Amendment, the first 
sentence of which reads as follows: 
“All persons born or naturalized 
in the United States, and subject 
to the jurisdiction thereof, are 
citizens of the United States and 
the state wherein they reside.” ‘To 
allay the last lingering doubt as to 
the constitutional issue, the Court 
then held that the Fourteenth 
Amendment “broadened the na- 
tional scope of the government by 
causing citizenship of the United 
States to be paramount and domi- 
nant instead of being subordinate 
and derivative” and thus operated 
generally upon all the powers con- 
ferred by the Constitution includ- 
ing the army and militia powers. 
In his Footnote 10, Professor Free- 
man says that what he calls these 
“incidental remarks” “are clearly 
not in keeping with the purpose 
of the Fourteenth Amendment. 
Slaughter House cases, 16 Wall 36 
(1873), Hague v. C.J. O., 307 U.S. 
196, 59 Sup. Ct. 954 (1939).” How- 
ever, the Supreme Court specifi- 
cally cited the Slaughter House 
cases in support of its holding as 
to the bearing of the Fourteenth 
Amendment on the question at is- 
sue, pointing out “as has been fre- 
quently done in the past” (citing 
the Slaughter House cases, among 
others), how completely the Four- 
teenth Amendment had broadened 
the scope of the government un- 
der the Constitution. (Apparently 
the Supreme Court is not in agree- 
ment with Professor Freeman's 
opinion as to the applicability of 
the Fourteenth Amendment.) 


In his original article, Professor 
Freeman says, he “attempted to point 
out a sounder basis for upholding 
wartime conscription than had been 
stated” by the Supreme Court. 

Presumably, the “sounder basis” 
is found in the concluding remarks 
to his discussion of the Selective 
Draft Law cases and the cases subse- 
quent to it, including Cox v. Wood.* 
The latter, he concedes, holds 
squarely that wartime conscription 
is valid..It was a case, not of refusal 
to register before induction, as were 


the Selective Draft Law cases, but of 
habeas corpus for release from th 
army after induction. His point was 
that the Selective Draft Law cases 
and other cases upholding the con. 
stitutionality of compulsory training 
and service involved refusal to regis. 
ter and were decided on the ground 
that Congress could provide for reg 
istration for the draft in the natux 
of a census without raising a consti 
tutional issue about compulsory 
service. 

One of the powers given to Con. 
gress under the militia clause is “To 
provide for calling forth the militia’ 
“to repel invasions.” 

In Cox v. Wood, as pointed out 
by Professor Freeman, the Court de. 
nied the petitioner’s claim that un 
der the militia clause he could not 
be compelled to serve beyond the 
territorial limits of the United States. 
Ihe Court held that the army powe: 
was “not qualified or restricted by 
the provisions of the militia clause.’ 

In the concluding sentence of his 
discussion of Cox v. Wocd and the 
other cases on compulsory service, 
Professor Freeman says: ‘Whether 
this reasoning (that the army power 
was not qualified or restricted by the 
provisions of the militia clause) is 
sound or not, the Court could also 
have upheld service abroad under 
the provisions of the militia clause 
on the ground that ‘to repel’ includes 
to ‘drive back’ and that ‘invasion’ 
included attack upon our ships 
which international law recognizes 
as ‘floating islands.’ 7 

That this would be a sounder 
basis for upholding wartime con 
scription than the grounds stated in 
extenso by the Supreme Court, is 
questionable to say the least. 


IV. 

The fourth conclusion advanced 
by Professor Freeman is that the 
Supreme Court has never upheld 
peacetime conscription and has never 


had occasion to pass upon it. 
This may be conceded, for if the 





6. 247 U. S. 3; 38 Sup. Ct. 421; 62 | 
Ed. 947 (1918) . 
7. 31 Va. L. Rev. 59. 
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supreme Court had passed upon the 
exact point at issue, this discussion 
would be futile. The exact point un- 
decided is the time element in the 
application of a law for compulsory 
military training or service; 1. ©., 
whether it is valid in peacetime as 
well as war. 

My 


yuage of 


is that the lan- 
the Selective Draft Law 
cases is equally applicable to peace- 
ime conditions. The Court held in 
the Selective Drafi Law cases that 
compulsory military service is nei- 
ther repugnant to a free government, 
conflict the 
tional guarantees of individual lib- 
erty, and that the citizen owes an ob- 
ligation to render military service in 
case of need which can be compelled 
in exchange for the protection which 
the government gives to the citizen. 
not applicable 
alone to wartime. Nor was the his- 
iory of compulsory training and serv- 
ie acts which the Court cited in sup- 


conclusion 


nor in with constitu- 


[his is language 


port of its statements, applicable to 
wartime alone. For instance, the 
Court said; “In England it is certain 
that before the Norman Conquest 
the duty of the great militant body 
of the citizens was recognized and 
enforcible. Blackstone, Book I, c.3.” 
{s to our early history, the Court 
said, “In the Colonies before the sep- 
aration from England there cannot 
be the slightest doubt that the right 
io enforce military service was un- 
questioned and that practical effect 
was given to the power in many 
These 
equally to peacetime as well as to 
wartime conditions. The 
tion does not limit the army power 


cases.” statements apply 


Constitu- 


in peacetime; and it is for Congress 
\o say, in peacetime or in wartime, 
whether the time has come to over- 
ride the militia clause, and to what 
extent. 

It is also asserted that there is no 
authoritative lower Court holding 
that peacetime conscription is con- 
stitutional, and that cases like United 
States v. Lambert® under the Selec- 
tive Training and Service Act of 
1940, are not in point because we 
were not really at peace in 1940 but 


in a state of undeclared war® or ol 
“immediate preparation for war.” 
But Congress adopted the Selective 
Training and Service Act of 1940 as 
a peacetime preparedness measure; 
and as laté as August of 1941, Con- 
gress was so far from thinking that 
war was imminent that the House of 
Representatives extended the Act for 
a year by a majority of only one 
vote. In United States v. Lambert, 
the Third Circuit Court of Appeals, 
after declaring that the constitution- 
ality of legislation providing for com- 
pulsory military training and service 
in the United States was settled by 
the unanimous decision of the Su- 
preme Court in the Selective Draft 
Law cases, held there was no hint ol 
any limitation in the power of Con 
gress to raise armies either in the 
decision in the Selective Draft Law 
cases or in the Constitution itself. 
V. 

The fifth conclusion advanced by 
Professor Freeman is that “In peace- 
time the only militia, i. e., general 
manpower reserve which owes a duty 
to submit to military training, au- 
thorized by the Constitution is the 
state militia. The Constitution fram- 
ers drew a clear distinction between 
militia—the general 
submit to training—and the army ol 


obligation to 


enlistment.” 

This is the same argument ad- 
vanced in several different forms in 
the Selective Draft Law cases, and re- 
jected ‘by the Court. There it was first 
contended that under the Constitu- 
tion as originally framed, state citi- 
zenship was primary United 
States citizenship derivative. There- 


and 


fore, it-was argued that the power! 
conferred upon Congress to raise ar- 
mies could not be exerted so as to 
cause United States citizenship to 
dominate state citizenship as would 
be the case if men were drafted from 
the state militias. The Court held that 
this “proposition simply denies to 
Congress the power to raise armies 
which the Constitution gives” and 
Later on, the 
Court held, as to a similar conten- 


which “is supreme.” 


tion: “To argue that as the state au- 
thority over the militia prior to the 
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Constitution embraced every citizen, 
the right of Congress to raise an army 
should not be considered as granting 
authority to compel the citizen's serv- 
ice in the army, is but to express in a 
different form the denial of the right 
to call any citizen to the army.” 

The militia, state and national, 
represents part of our military pow- 
er. The Constitution vested supreme 
control of our entire military powet 
in Congress. To repeat what the 
in the Selective Draft 
“When the Constitution 


Court said 
Law cases: 
came to be formed it may not be dis- 
puted that one of the recognized 
necessities for its adoption was the 
want of power in Congress to raise 
an army and the dependence upon 
the states for their quotas. In sup- 
plying the power it was manifestly 
intended to give it all and leave none 
to the states...” 

The only limited 
sovereignty over the state militias. 
They may officer, train and govern, 


states have 


when they are not in the federal serv- 
ice, the militia which Congress per- 
mits them to maintain. If Congress 
decides that our military power will 
best be served by taking the states’ 
militias into the federal service, the 
limited sovereignty of the states 
comes to an end. 

Professor Freeman further states: 
“A proposal to create a federal mi- 
litia was stricken out of the draft 
Constitution.” 

The “draft 
ferred to was that submitted by Gen- 
eral Charles Pinckney of South Caro- 
lina on May 29, 1787."° While Pinck- 


ney’s Plan was a draft constitution, 


Constitution” re- 


and many of its provisions were re- 
markably similar to those embodied 
in the approved Constitution, it was 
not the draft considered by the Con- 
vention. The latter was the so-called 





8. 123 F. (2d) 395 (C. C. A. 3rd, 1941). 

9. 31 Va. L. Rev. 57-58. 

10. 31 Va. L. Rev. 64. 

11. Elliot’s Debates Vol. V, pp. 129-132. 

12. See note of James Madison to this 
effect in Elliot's Debates Vol. V, pp. 578- 
579. See also Documents ef the Formation 
of the Union of the American. States, 
House Document No. 398, 69th Congress, 
Ist Session, Footnote 36 on p. 119. 
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Plan, Ed- 
mund Randolph. Later the New Jer- 


Virginia submitted by 
sev Plan was introduced and debated. 
It is not clear that the Pinckney Plan 
was even discussed. Some doubt has 
been cast upon the authenticity of 
the Pinckney Plan as it appears in 
Elliot’s Debates'', 


copy inser ted in 


inasmuch as the 


the Debates was 
taken from a paper furnished to the 
Secretary of State and published in 
1819 after a lapse of thirty years.’ 
Some of its marked similarities to the 
Constitution finally 


adopted may 


therefore be the product of hind- 

sight. 
The 

Plan 


ments of the Formation of the Union 


Pinckney 
the 


outline of the 


which appears in Docu- 
of the American States (House Docu- 
ment No. 398, 69th Congress, Ist Ses- 
is not nearly as detailed as the 
Plan published in Elliot's Debates, 


nor does it contain the clause cited 


sion) 


in Professor Freeman’s original arti- 
cle, to the effect that Congress shall 


things 


> 


have power, among other 
‘To pass laws for arming, organizing 
and disciplining the militia of the 
United States.” 
House Document No. 398 states that: 
“S: and 1. D. Ass. 
the Senate and House of Delegates 
shall regu- 
late the militia thro’ the U.S." In 


The outline Plan in 


in C. (meaning 


in Congress assembled) 


transposition into Elliot’s Debates, 
the word “thro’” or “through” be- 
came changed to “of” 

In any event, while it is clear that 


General Pinckney was in favor of 
federal control over the state militias, 
it was the state militias, not the fed- 
eral militia, which were discussed in 
the Convention. The subject of the 
regulation of the militia was not 
even mentioned in the report of the 
committee on detail delivered to the 
Convention on August 6, 1787." 
Pinckney’s Plan therefore could not 
have had any effect on the commit- 
tee insofar as the regulation of the 
That matter 


was brought to the floor of the Con- 


militia was concerned. 


vention on August 18, 1787, through 
a motion or resolution by George 
Mason of Virginia, which gave rise 
to the only debate in the Convention 
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on the subject of the militia. In tact, 
it was Mason’s resolution, later with- 
drawn, but renewed by Pinckney, 
which was referred to by Professor 
Freeman in his original article when 
he said: “Even a resolution to give 
the federal government power to 
make laws for the regulation and dis- 
cipline of the militia of the several 
states, reserving to the states the ap- 
pointment of the ofhicers ‘went too 
far’,’"15 

Pinckney’s (originally Mason's) 
resolution was not to create a federal 
militia, but rather to regulate and 
discipline “the militia of the several 
states.” The statement that the reso- 
lution “went too far’, was merely the 
opinion of one of the delegates to 
the Convention, Oliver Ellsworth of 
Connecticut, who said that Mason's 
resolution “went too far’ and who 
later stated that he desired to “‘retei 
the plan for the militia to the Gen- 
eral Government but leave the exe- 
cution of it to the state govern- 
ments.” His proposal was overruled 
with only Connecticut voting in fa- 
The finally 


litia clause” gave the federal govern- 


vor. 16 approved ‘“mi- 
ment the power not only to regulate 
and discipline the militia of the 
states but to organize and arm them. 

lhe debate was not as to the ex- 
istence or creation of a national mi- 
litia as claimed but as to the regula- 
tion of the existing state militias. 
Professor Freeman places great em- 
phasis upon his argument that the 
word “militia” can only have a state 
connotation. Admittedly it -was so 
used in the Constitution, but the 
states have no exclusive prerogative 
in the term. 

The militia was national in Eng- 
land before the discovery of Ameri- 
ca. The system which grew up in 
this country deviated trom the Brit- 
ish system because of the separate es- 
tablishment of the different colonies. 
Instead of a single militia system, 
separate militias were formed in 
each colony, without central com- 
mand. This condition plagued Wash- 
ington during the Revolution and 


was one of the compelling reasons for 


the the 
Convention. In adopting the “jp 
the 


mitted the state militias to be co; 


calling of Constitutional 


litia clause”, Convention per 
tinued under more national dire 
tion than formerly, but nevertheles 
to be continued, until such time as 
Congress decided the time had come 
to step in under its army power and§ 
take control of the manpower of th 
nation on a national basis. In th 
light of existing world conditions 
that time has now arrived in th 
opinion of the proponents of com 
pulsory universal military training 
Professor Freeman is arguing th 
point of view of the anti-nationalists 
like George Mason, who in the end 
refused to sign the Constitution and 
became a bitter opponent of its rati 
fication. The Supreme Court in th 
Selective Service Draft Law cases put 
it succinctly: “In truth the conten 
tion simply assails the wisdom of th 
framers of the Constitution in con 
ferring authority on Congress an 
in not retaining it as it was under 


the 


Confederation in the several! 


states.” 


VI. 


Professor Freeman’s sixth con 
clusion, based upon the alleged in 
tent and the 


effect of Fourteenth 


Amendment, has already been an 


swered. 
VII. 
In Professor Freeman’s 7th point 


he cites the recent decision in Crame 
v. U 


of his contention that his “historical 


S., 65 Sup. Ct. 918, in support 


approach” to a consideration of th 
provisions of the Constitution her 
under debate the uncon 


stitutionality of compulsory peace: 


indicates 


time military training. 
In the Cramer case, the Court did 
follow an 


clearly “historical ap 


proach” in seeking the true interpre: 


(Continued on page 313 





13. Documents of the Formation of the 
Union of the American States, House Docu 
ment No. 398, 69th Congress, Ist Session 
p. 966. 

14. Ibid pp. 471-482. 

15. Ibid pp. 564, 569, 570. 

16. Ibid pp. 600, 601. 
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Now—Is the A ccepted Time 


by Fyke Farmer 


[he argument of the article by Mr. 
Reginald Heber Smith, “Hope or 
Despair as to the UNO: The Analo- 
gies from American History,” (32 
\.B.A.] 63-67), and the two editorials, 
ne entitled ““To Form a More Per- 
ct Union” (32 A.B.A.]. 90-91), and 
the other, ““The UNO in Action” 
2 A.B.A.J. 93-94), all printed in 
the February issue of the JOURNAL, is 
hat there is “no ground for pessi- 
lism as to the future of the UNO on 
{ international law,” unless it is 
cause of what Mr. Smith regards 
is “the false and insidious preach- 
nents which are now being made in 
ehalf of abandoning the UNO and 
veking ‘world federation now.’ ” 


Agreement as 
to Objectives 


\s Mr. Smith says, there is no dis- 
wreement as to the “great objective 
{ peace and justice according to 
iw.” The disagreement is as to the 
eans to be used to reach that objec- 
ive. The most vigorous advocates of 
world federation now” could hardly 
lisagree with Mr. Smith’s statement 
f the objective: 
Now the problem is to create a world 
government for limited purposes of 
maintaining peace and law, and to 
do so without impairing the nations 
which alone can deal with domestic 
problems. Then it was solved by creat- 
ing a supreme national law, binding 
ipon all the citizens of all the states. 
Now it will have to be solved by a 
saramount law in a clearly 
imited and defined field, binding 
ipon all the citizens of all the nation 


world 


States. 


Probably no one who 
vould accuse Mr. John Foster Dulles 


there is 


f not “supporting the UNO staunch- 
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“One main lesson of the last and distressing phase of the war 


is that the organization of peace must move with at least equal 


precision and rapidity with that of war." 


ly.” Mr. Dulles, in an article on the 
General Assembly in Foreign Affairs, 
for October, 1945, stated quite clearly 
the need for a change of the funda 
mental principle of the UN Charter, 
saying: 

The time is thus propitious to be- 
gin to frame international law which 
will not be merely applicable retro 
actively but which will operate in the 
future to deter individuals anywhere 
from wilfully or maliciously plotting 

international disorder. 
Also, once individual duties are made 
a subject of international law, it be 


or inciting 


comes logical also to define the inte1 
national aspects of individual rights. 
By promoting that development the 
General Assembly could begin to give 
practical content to the affirmation 
by the peoples of the United Nations 
of their “faith in fundamental human 
rights, in the dignity and worth of the 
human person.” 

Mr. Reginald Heber Smith and 
the editors who wrote the editorials 
pleading with us to have patience 
and wait for “evolutionary growth in 
and from the UNO” toward world- 
wide supremacy of law, are simply 
saying that now is not the time for a 
change. Discussion about whether 
Articles — of 
“worked” or not, seems completely 


the Confederation 
beside the point. Mr. Smith main- 
tains that they were not a failure 
because they constituted “an essential 
link in the chain of events” which 
the Mr. 
Reves, apparently holds a 


produced Constitution. 


Emery 
Editor's Note: The JourNat publishes the 
above article and the following manifesto, 
by Fyke Farmer, of the Tennessee Bar. The 
manifesto is published at the request of a 
number of members of the Association. As 
to whether or not Mr. Farmer’s criticisms 
of Reginald Heber Smith’s article and the 
two editorials cited by him are warranted, 
our readers can best form their own opinions 
by turning back to them. The official posi 


view regarding the Confederation 


that is not dissimilar to Mr. Smith’s, 
for he says: 

The Confederation of the thirteen 
American states, with each state jcal 
ously guarding its full and untram 
meled historically 
justified only by the proof it gave that 


sovereignty, Was 


it could not work, that the peaceful co 
existence of the peoples of the thirteen 
states and the guarantee of their in 
dividual security lay in the Union." 


Leagues and Alliances 
Have Not Prevented War 


When one reads the history of the 
various League schemes io keep the 
peace—the Quadruple Alliance a 
century ago, which later became the 
Quintuple Alliance, the Concert oi 


The 


and the League of 


Europe, Hague Conferences, 
Nations—it be- 
comes quite clear that the Charter c’ 
the United Nations is neither a step 
backward or forward. Now that the 
spectators, who rose up when the San 
Francisco Conference met with all 
of the fanfare and trumpets blowing, 
have settled back to their seats, they 
perceive that it was simply an end 
run with the ball on the same line 
from which the play started. We are 
still trying to keep the peace relying 
upon agreements between nation 
states based on good will. 

The concession being made even 
by the staunchest supporters of the 
need amend 


Charter that it will 


tion of the American Bar Association, a 
declared by the vote of its House of Dele 
gates on December 18, was reported in 32 
4.B.A.J. 9 and 13. A brief commentary on 
Mr. Farmer’s article is published at the end 
of his statement. 


1. Dr. James T. Shotwell, on The Rim of 
the Abyss (MacMillan, 1936), page 162 


2. The Anatomy of Peace, page 273 
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ment,* is it “insidious” to ask “why 
walt?” 

Iwo things stand out about Mr. 
Smith’s article and the two editorials: 

(a) Neither of the writers mani- 
fest a conviction that the United Na- 
tions Charter affords more than the 
slightest hope of peace and security.‘ 

(b) No 


viven for inveighing against 


reason whatsoever is 
“world 
federation now,” as being what they 
“insidious 


that “‘it 


characterize as preach 


ments,” other than would 


not be accepted by America or many 


other States today, and probably 


could not be created for many dec- 


ades if the present brave attempt 


were discredited.” 


The Fallacy of the 
Gradualist School 


The make-the-Charter-work-in-spit¢ 


of-its-delects 


that 


school, therefore, says 


in unison world federation is 


the goal but people are not ready 
for it now; and it imperils what we 
have, inadequate though it may be, to 
try to get people ready for it. One is 
forced to wonder what their concept 
of “evolutionary and tested progress 
toward world-wide supremacy of law” 
really is. Such an attitude of passiy 
ity and inanition ts the only effective 
resistance that progress has ever met 
on its evolutionary path. 

The Charter of United Na 


tions does not embody the ideals fon 


the 
which American jurists have been 


working for three decades. It 1s 
founded upon no juridical or legal 
principles. It affords no basis whatso 
ever for the “supremacy of justice and 
law.” It is subject to all of the criti 
cism so ably made with respect to the 
Covenant of the League of Nations by 
Elihu Root 


summed up in 


may be 
“Its 
function is not to decide upon any- 


and which 


this sentence: 
body’s right. 

We are implored once again to 
refrain from working for “an effective 
orde1 


international among all na 


tions, based on law and the orderl\ 


administration of justice;:” though 
the House of Delegates on March 
50, 1943, adopted that as one of the 
primary war and peace objectives of 


the United Nations, to be established 
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at the “earliest possible moment.” 
Instead of staunchly supporting that 
objective and being true to the con- 
cepts of justice, law and order, to 
which our profession owes its exist- 
ence, the opponents of progress all 
tell us that we should be content with 
that kind of “sovereignty” which re- 
quires that “‘all disputes between Na- 
tions, all rivalries for place and power 
shall be settled, by whatever means 
is most suitable for the particular 
case—negotiation, conciliation, agree- 
ment, arbitration, adjudication, but 
with the community of Nations ready 
to use force, if need be, to prevent 
aggression and keep the peace.” 
Emerv Reves has hit the monste1 
of national sovereignty some mighty 
hard blows, but he is not the only 
one who has taken up the cudgel 
against it. Lord Cecil, than whom no 
one worked harder for the League's 
success, broadcasting to Sweden, Jan- 
1946, “Unrestricted 
national sovereignty is inconsistent 


uarv 10, said: 


with peace. If each nation is to be 
allowed to fight for what it conceives 
to be its right, war will continue.” 
Though the League of Nations 
settled some disputes of a minor na 


ture in its early years, all that it 


could do when Japan went into Man 
churia in 1932 was to pass a resolu- 


the fundamental 


tion reaffirming 
principles on which the League was 


based. the eminent barrister, Si 


John Simon, declaring: “It would 


be better for the League to pro- 
claim its principles even though it 


failed to get them observed, than 


to forsake those principles by-mean- 
ingless compromise.” 

Many are the generations preced- 
ing ours which have pinned their 
hopes for peace on the gradual evo- 


}. Mr. Reginald Heber Smith says: “The 
Charter of the United Nations will need 
amendments. That is no proof of failure.” 
And the recommendations of the Special 
Committee to Report as to Proposals for the 
Organization of the Nations for Peace and 
Law favors the “active consideration of 
such improvements in the Charter as are 
shown to be needed because of the many 
momentous events since the adjournment 
of the San Francisco Conference.” (32 
\.B.A.]. 9). 

t. Of course. the Charter has only a very 
remote relation to justice under law. 

5. Mr. John Foster Dulles does not share 








lution of international law. So {a 
never bee; 


able to cross the hurdle of nationa! 


international law has 









sovereignty. For three hundred yeary 
national governments have promised 
to settle their disputes by negotiation, 
conciliation, agreement, arbitration 
or adjudication, without resort 4 


force. Three hundred years is long 






enough for peace-loving people 


remain on the sideline as spectators 





of the diplomatic bandyings;—and to 
remain also the sufferers of the ray 
ages of wars resulting from their ab 
surdity. 






International Cooperation in 
the Meshes of Diplomacy 


Some observers say that a good start 
the UN meeting in 
London, though the Security Council 
made no 


was made at 


decision on any of the 
“hot” disputes.5 They say that it 
helps to have such controversies bi 
tween the Big Powers ventilated be 
fore public opinion. They forget that 
the press on our side almost invai 
iably makes it appear that we ar 
right and the press on the other sid 
almost invariably makes it appeai 
that their side is right. ‘Those who 
are inclined to see progress in diplo 
macy through such meetings should 
read the history of the first Leagui 
between the modern nation-states- 
the Quadruple Alliance. Castlereag! 
was enthusiastic over the system 0 
periodic conferences, which he hailed 


é 


as “a new discovery” in the art ol 


government, “at once extinguishing 
the cobwebs with which diplomac 
obscures the horizon, bringing the 
whole bearing of the system into its 
true light, and giving to the counsels 
of the Great Powers the efficiency and 
almost the simplicity of a singh 


that optimism. In his address at the Prince 
ton University’s Washington's Birthday Con 
vocation February 22, 1946, he reported 
“The first meetings of the United Nations 
have made it perfectly clear that the Na 
tions, at least the big Nations, do not feel 
it very important to settle their differences. § 
I have listened for hours to representatives 

on the Security Council accusing others and 
defending themselves. Most of the time it 
seemed that the members were using the 
Council as a forum where through propa 
ganda and clever maneuvers they could 
score a national gain at the expense of 
others.” 
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er relations from the Alliance and it 
roke 

No new principle of international 
elations is evolving from the UN 


up. 


ictings. The delegates of the na- 


ional governments there are anti- 
ypes of the foreign ministers of the 
nonarchies of a century ago, who 
vent through the same gyrations of 


keeping the peace.” 


Imperative Need for 

Change of Principle 
[he time has come for a change. The 
principle of international coopera- 
ion has been tried in the balances 
and found wanting. The defects of 
the Covenant of the League of Na- 
ions were recognized by the states- 
nen and political leaders of that era. 
Various attempts were made, between 
1920 and 1938, to improve and de- 
velop it so as to make war between 
the member-nations legally impos- 
sible.6 On September 29, 1938—the 
lay of Munich—the Nineteenth As- 
vembly adopted several resolutions 


elating to the revision of the Cove- 


nant. They were too late. 

American lawyers can profit from 
reflecting upon the dying gasp of the 
League of Nations, also uttered on 
September 29, 1938, the 
Munich: 

Representatives of forty-nine States 
meeting as delegates to the Assembly 
of the League of Nations have watched 
with deep and growing anxiety the 
development of the 


day of 


present grave 
situation in Europe. 

The Assembly is convinced that the 
existing differences are capable of be 
ing solved by peaceful means. It knows 
that recourse to war, whatever be its 
outcome, is no guarantee of a just 
settlement and that it must inevitably 
bring untold suffering to millions of 
individuals, and imperil the whole 
structure of civilization in Europe. 

The Assembly, therefore, voicing 
the prayer of the peoples of all coun- 
tries, expresses the earnest hope that 
no Government will attempt to impose 
a settlement by force. 

The Assembly welcomes with great 
satisfaction the action taken by the 
President of the United States of 
America and fully associates itself with 
the spirit which inspired it. 


The League never pronounced a 
more impressive resolution. But how 
futile it was! 


Peace and Order Under Law 


The Danger of Delay 
Talmud narrates an incident 
Rabbi Ben Karhsook which 
holds something for us. One of his 
students asked what was the best day 
for repentance. Rabbi Karhsook re- 
plied, ‘‘the last day of one’s life.” Said 
the student, “How is one to know 
And the 
Rabbi replied, “Well, since you may 


The 


about 


which is the last day?” 


not know, perhaps you had better 
repent today.” 

How can American lawyers stand 
neuter and by doing so resist the 
efforts of the scientists, writers, auth- 
ors, labor leaders, teachers, organs of 
public opinion like the: Reader’s Dt- 
gest, the Saturday Evening Post, and 
even Look magazine, to create a 
world legal order? 

If it is not time now to work for 
World Federation—peace and order 
under /aw—when will the time come? 
Must it be the last day before civiliza- 
tion is effaced by atomic destruction? 


6. See The Outlawry of War by Dr. Hans 
Wehberg; Pamphlet No. 52, published by 
Carnegie Endowment for International 
Peace. 


Peace and Order Under Law 


\ resolution for World Government, 
printed in the March issue of the 
JouURNAL (page 171), has been re- 
ferred to the Section of International 
ind Comparative Law to report its 
ipproval, rejection or modification 
ii the next annual meeting. We very 
strongly favor this resolution. 

The United Nations was a coali- 
tion born of the exigencies of -var. 
While the conflict was still raging, 
nation and 
powers, which were bearing the brunt 


yur the other larger 
! the war, thinking that it was as 
nuch as could be attained at that 
lime, and entertaining hope that 
such a plan might provide a passable 
uethod for international cooper- 
ition and collaboration to prevent 
urther wars, agreed to form another 
league, in many respects like the 
league of Nations. The plan was em- 
bodied in the Charter drawn up at 


San Francisco and ratified by fifty- 
one Nations. 
The United 
present Charter is incapable of pre- 
serving that war-time unity and har- 
mony between the Big Powers which 
was made necessary in order to 
achieve military victory over the Axis 
powers. Already the interests and 
claims of commerce and trade have 
extended beyond the limits of the 
legitimate jurisdiction of the several 
national governments and the strug- 
gle for access to raw materials here 
and there throughout the world is 
occurring under conditions which 
give rise to forebodings of a contest 
of military and naval power between 
some of the very nations which have 
fought together to maintain peace 
and order. 


Nations under its 


A continuance of such a 
conflict between sovereignties, each 
bent upon the advancement of na- 


tional interests at the expense of 
others will eventually precipitate—if 
history holds any lessons for us— 
another war. 

The logic and common sense of 
the situation in which mankind finds 
itself demands that new institutions 
of government be established, not 
ultimately, but NOW. If the machin- 
ery of cooperation and collaboration 
between sovereign governments pro- 
vided by the UN breaks down com- 
pletely before an attempt is made to 
erect “‘a more perfect union” of peo- 
ples to insure the rule of law among 
nations, there will be an armament 
race which is likely to have its ending 
in a more terrible catastrophe than 
any the world has ever seen. 

Appeals to “make the Charter 
work” accentuate the danger which 
confronts The sooner 
we face the bitter but inescapable 


civilization. 
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tact that a League scheme—as effec- 
tive as it is for the coordination of 
war efforts between sovereign powers 
‘fails altogether to provide a scien- 
tific and juridical basis for the preser- 
vation of the unity between them 
when the common danger has passed, 
the sooner lawyers will gird them- 
selves to the task of bringing the law 
up to life and the requirements of a 
world society. 


The 


saved by the process of shunting all 


United Nations cannot be 
the major controversies between its 
members back for solution by diplo 
only be saved as the 


macy. It can 


Confederation of “friendly states” 
was saved in 1787—by transforming 
the present league structure into a 
general government to regulate and 


promote the common interests of the 


people of the States. The American 
Bar can dedicate itself to no greatet 
responsibility nor higher aim than 
that of world government to make 
world laws for the control of world 
affairs so as to assure world peace. 
Although all of them do not ap- 
prove of all its contents, the follow- 
ing lawyers have asked the JOURNAL 
to publish the foregoing statement 
prepared by Mr. Fyke Farmer: 


Henry B. Casot, Boston 

Joun M. Gorpsmitu, Radford, Va. 
PERKINS Bass, Petersboro, N. H. 

Fyke Farwer, Nashville, Tenn. 
Joun F. Govosmiru, Easton, Pa. 


Wiser G. Katz, Dean, University of Chi 
cago Law School. 


OweEN J. Roserts, Philadelphia 
Amos J. Peaster, Clarksboro, N. J. 


JosreH C. THomMson, New York 


RICHARD W. SCANDRETT, JR., New York 
Francis E. Winstow, Rocky Mount, N. ( 
James R. Morrorp, Wilmington, Del. 
Tuomas H. MAHONEY, Boston 

SILAS BLAKE AXTELL, New York 
RacpH G. Linpstrom, Los Angeles 
York 
THATCHER, Ogden, Utah 
ApseY, New York 
Louis, Mo. 


THOMAS K. FINLETTER, New 
PAUL 
LAWRENCE S. 
KENNETH TEASDALE, St. 
Joun W. Apperson, Memphis, Tenn 
J. C. Pryor, Burlington, Iowa 

W. W. 


James Onivex Murpock, Washington, D. ( 


GRANT, Denver, Colo. 
Harrop A. FrReeMAN, Cornell Law School 
JouN H. Cantreti, Oklahoma City 

\. J. G. Priest, New York 

Ropert N. WILKIN, Cleveland, Ohio 
GRENVILLE CLARK, New York 
FLroreNce E. ALLEN, Cleveland, Ohiq 


DoucLas McKay, Columbia, S. C. 


Comment and Answer as to Mr. Farmer’s Article 


Mr. 


and reasoned plea in support of the 


Farmer has written an earnest 


efforts for ‘‘world federation now”, 
to which he and Emery Reves have 
devoted themselves. 

He quotes, and says he can “hard- 
ly disagree with’, the statement of 
the objective, in the article to which 
he replies. But he and Emery Reves 
attack, not support, The United Na- 
tions and its Charter. The American 
Bar Association has declared emphat- 
ically that “the interests of world 
peace and the rule of law will be best 
served by united American support” 
for The United Nations, ‘along with 
active consideration of such amend- 
ments in the Charter as are shown to 
be needed” by events since San Fran- 
cisco (32 A.B. A.J. 9). 

One Mr. 
article is that he is not clear and spe- 
what Mr. Reves 
want the United States, or the Amer- 
Bar 


He writes: “Is it ‘insidious’ to ask: 


trouble with Farmer's 


cific as to he and 


ican Association, to do now. 
‘Why wait?’”” Neither the JouRNAL’s 
article nor the House of Delegates 
asked for any wait in pressing for 
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nerican Bar Associat 


What 


was 


amendments of the Charter. 


the article called “insidious” 
“preachments in favor of abandoning 
the UN.” 

That is the issue. We believe that 
the only open road to peace and jus- 
world law carries us 


tice under 


through the UN. Mr. Reves urges 
that the UN is a road-block, He calls 
it “the Bastille.” 
Ihe thing he favors is killing the 


He is consistent. 


world organization which we have. 
Mr. Farmer quotes John Foster 
Dulles as stating “quite clearly the 
need for a change of the fundamental 
But 
his quotation of Mr. Dulles is only 
in favor of the fulfillment of two of 
the fundamental purposes stated in 


principles of the UN Charter.” 


the Charter, for which the appropri- 
ate agencies of the UN have already 
taken the first steps; viz., “the pro- 
gressive development of international 
law and its codification” (Charter, 
Article 13), which the American Bar 
Association has strongly supported 
(32 A.B.A.J. 10 and 15), and giving 


practical content to the affirmation 


of “faith in fundamental human 
etc. (Charter, Preamble and 


which _ the 


rights’, 
Articles 1 
UN’s Commission on Human Rights 


and 13), on 
is already at work in New York City 

Mr. Farmer avows that “neither 
of the writers manifest a conviction 
that the Charter affords more than 
the slightest hope of peace and secur- 
ity”. The article and the editorials 
were intended to, and we believe did 
express faith and confidence that if it 
is supported by the peoples of the 
world, the UN will achieve its objec 
tives, and that some of them are al 
ready on the way to fulfillment. The 
debates in the Security Council are 
not the whole picture or the measure 
of what the UN is in action to do and 
is on the road to doing. 

Those who believe that the road 
to peace and law is through support 
and strengthening of The United 
Nations do not ask for, as Mr. Farme! 
claims, “inaction.” We are urging the 
progressive statement of internation 
al law and first steps in world law, 
with authority and cognizance by the 
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t the road 
sh support 
1e United 
Ir. Farmei 
urging the 
iternation 
vor!d law, 
nce by the 


\yorld Court. We are urging that the 
United States declare now its accept- 
ance of the obligatory jurisdiction of 
he World Court, to place further 


mphasis on the settlement of legal 


lisputes by an impartial tribunal and 
«cording to law rather than by de- 
yates at the political level. We are 
vorking for practical assurance of 
asic human freedoms and rights, to 
y vouchsafed to persons everywhere, 
wainst arbitrary action by govern- 
the 
junctioning of the combined Military 


ments. We have confidence in 
ind Naval staffs, now in continuous 
ession, to be vigilant against prepara- 
tions for armed aggressions anywhere. 
We are urging the availability of 
\rmed Forces of the United States 
ind other countries, to help enforce 
peace and the mandates of justice. 
We are urging the active considera- 
tion of amendments of the Charter, 
y the General Assembly which meets 
nn September 3, to improve the func- 
ioning in needed respects and to 
grant specific but limited powers in 
the direction of a world law to pre- 
vent individuals as well as Nations 
irom doing defined things subversive 
f peace and justice. 

\ll of these things, and many 
thers in progress, are not “‘an atti- 
ude of passivity and inanition”’, but 
we realities of affirmative, practic- 
ible action now. Only the timetable 
lor securing some of the amendments 
seems perhaps remote. The World 
Court has been organized, under an 
improved Statute, with the United 
‘tates and Russia as parties for the 
first time. We think that no one who 
has seen at first hand, or has studied 
the 
sided activities which are under way 


the documentation of many- 
inder the auspices of the UN, could 
Mr. that “the 
Charter has only a very remote rela- 


gree with Farmer 
lion to justice under the law.” 
Irue, the Security Council was 
alled on to cope with divisive major 
issues before its procedures and staffs 
were constituted. But even in that 
orum of publicized debate, we think 
ihat gains have been made as well 
is. severe tests undergone. World 
conscience, world 


opinion, world 


sense of fair play, have been aroused 


into being; the moral judgment of 
the “middle powers” and an aware- 
ness of the perils of the little Nations, 
Big Nations 
have been compelled to re-examine 


have been mobilized. 
and give account of what they have 
been doing, in regions hitherto un- 
known to the average man. Could 
a ‘world federation now” have done 
more, or done less, than to bring these 
danger-spots into the open, under 
the klieg-lights of world opinion? 
Let no one think that transition 
to such a “world federation” as Mr. 
and Mr. Reves hold 
within accomplishment 


Farmer out 
would be 
now, if the UN were abandoned or 
impaired. Even Charter amendments 
which were desired by the majority 
in San Francisco, and are still de- 
sired, obviously would not receive 
the necessary approvals now. Prog- 
ress must be made further in the 
direction of understanding mutual 
confidence, and sincere appreciation 
that no Nation can have its own way 
on everything or have its own philos- 
ophy accepted by every other Nation. 

Would the 


world” gain by division now? Would 


“the federation of 
Mr. Farmer favor a “world federation 
now” without Russia, the Ukrainian 
Republic, Byelorussia, Poland, Yugo- 
slavia, Czechoslovakia, and perhaps 
without the Moslem States, France, 
and other Nations within the orbit of 
the Soviet Union? All of these coun- 
tries are cooperating cordially as to 
most matters now. Would the Con- 
gress of the United States ratify a 
Constitution of a World Union, giv- 
ing to an international legislature, 
courts, and executive, powers such as 
the 
states and people within the United 
States? 


Federal Government has as to 


Human institutions, forms of gov- 
ernment, institutions of justice and 
law, grow and evolve from experi- 
ence—not from fiats or advance blue- 
prints. As Mr. Justice Holmes said: 
“The life of the law has not been 
logic; it is experience.” Aesop’s fable 
of the dog, his piece of meat, and his 
reflection in the water he was cross- 
ing, has a warning for us. 

The “Dublin group” started out 
in what seemed to us an ambiguous 
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way, last summer. From its first pro- 
nouncements, we could not tell if it 
wished the UN well or ill. Yet in 
February it had Alan Cranston flown 
to London, to present to the General 
Assembly constructive amendments 
of the Charter—not a demand for 
hari-kart. 

If Fyke Farmer and Emery Reves 
seek to enlist the reason and con- 
science of Americans in moving to- 
ward world law and the strengthen- 
ing of defined powers of the UN, we 
have no challenge of such a course. 
tut they alienate support which 
could be theirs, when they propose 
first to kill or 


tional organization which is a going 


weaken the interna- 


concern, in the hope of building on 
its ruins one which is nearer “their 
heart’s desire’”’. 

Many men have been dissatished 
and impatient with practically every 
free government they have set up. 
“Crises” are not new; every new gov- 
ernment has been subjected to severe 
strains and tests—the conditioning fon 
Some fourteen out of fifty- 
the 
which drafted the American Consti- 


survival. 
five delegates to convention 
tution walked out and stayed out. 
After July 10, 1787, New York re- 
fused to vote on anything. 

But no free government was ever 
saved or improved by those who im- 
patiently declared for its destruc tion. 

Often the between 
men in these vital matters arise from 


differences 


their temperaments, not from their 
hearts. Those who are disposed to be 
impatient because the new associa- 
tion of the Nations has not, with 
some magic wand or alchemy of 
words, accomplished already a world- 
wide prevalence of justice, peace and 
law, will do well to recall what Pav- 
lov wrote to the academic youth of 
Russia, just before his death: 

What can I wish to the youth of 
my country who devote themselves to 
science? 

-Firstly, gradualness. About 
most important condition of fruitful 
scientific work I can never speak with- 
out Gradualness, gradual- 
ness and gradualness. 

School yourselves to demureness 


this 


emotion. 


and patience. 
REGINALD HEBER SMITH 
Wittiam L. RANSOM 
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Tran SPOR TATION UNDER 
IWO MASTERS. By Charles D. 
Drayton. Foreword by Bernard M. 
Baruch. Introduction by Luther M. 
Walter. Washington: National Law 
Book Company. March 29, 1946. 
$3.00. Pages xii, 212. 

The disturbing thing about this 
important book is that there were 
occasion and need for writing it at 
all. Nearly sixty years ago the Inter- 
state Commerce Commission was 
created to regulate railroad transpor- 
tation and protect the public interest. 
From time to time the 1887 legisla- 
tion has been amended and strength- 
ened, to make the regulatory control 
plenary and vigilant, as to rates, ex 
penditures, capital 
Lhe 
manifested 


structures, ac- 


counts, etc. Commission may 


have faults at times, 
through what seemed to some to be 
excessive zeal and undue interference 
with matters long deemed to be with- 
in the sound province of manage 
ment; but the Commission has been 
justly regarded as the most expert 
and the most effective of the admin- 
istrative agencies. 

Yet the Commission and its func- 
tioning have lately been subjected to 
incessant attacks and propaganda, 
from the Department of Justice. 
Suits have been brought, to inject 
into the of rate- 
making the Federal Courts. These 
actions are pending and have not yet 
been heard. While all this is going 
on, a barrage of attacks on the Com- 


intricate process 


mission and the railroads continues 
to be laid down, from sources identi- 
fied with the origin and prosecution 
of the actions. To all this resort to 
the forum of public opinion as to 
the issues in litigation in the courts, 
Mr. Drayton has written a well-rea- 
soned and cogent reply, particularly 
to Arne Wiprud’s Justice in Trans- 
portation (reviewed in 31 A.B.A.]J. 
272 
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180; see, also, 32 A.B.A.]. 165). Ap 
propriately, he dedicates such a vol 
ume to the memory of the late Joseph 
B. Eastman, “Who loved Truth and 
proclaimed it; Who loved Justice and 
sought its achievement.” 

The significance of the book is 
accentuated by its Foreword, in which 
Bernard M. Baruch, disinterested and 
sagacious senior counsellor as to post- 
war policies, declares it to be “essen- 
tial that the position of the railroads 
and the Government should be clari- 
fied,” and that “it is difficult to see 
why any branch of the Government, 
like 


should take action against the rail- 


the Department of Justice, 
roads which were already subject to 
the Interstate Com- 
merce Commission.” Mr. Baruch adds 


regulation by 


the timely point that “The same is- 
sues will arise in the not distant fu- 
ture in air traffic and its regulation.” 

Mr. Drayton reviews the history 
of the Sherman Anti-Trust Act of 
1890 to show that the Congress never 
intended that Act to apply to trans- 
portation. He reviews the history of 
the Interstate Commerce Act and the 
amendments of it, to show that there 
can be no need for applying “‘anti- 
trust” concepts to the making of 
rail-road rate-structures under Com- 
mission regulation. He reviews the 
history of the active relationship of 
the Commission to railroad rates, to 
show that the pending suits are essen- 
tially an attack on the responsible 
agency of Government, rather than 
on the railroads. 

The authority and worth of the 
book are enhanced by the impressive- 
ness of the author’s qualifications to 
testify as well as argue. Charles D. 
Drayton has lived his life in this 
field of law and regulation. At one 
time a law officer of the Commission, 
he has been for more than thirty-five 
years an effective lawyer for commu- 


nities, boards of trade, shippers, and 
others with an interest in sound an( 
fair structures of railroad rate 
throughout the United States. He i 
pre-eminently one of those who hay 
helped to make Commission regula. 
tion an agency of justice and fai 
play. With the voice of Joseph B 
Eastman silenced by death due to his 
prodigious labors, there is probab) 
no one else who can judge and speak 
with as much fairness, knowledg: 
and competence, as does Charles D 
Drayton, as to whether or not the 
Interstate 
regulation of railroad rates has fully 


Commerce Commission’; 
protected the public interest and as 
to the practicability and the cons 
quences of substituting for the expert 
body the original jurisdiction ol ; 
District Court or the Supreme Court 
Mr. Drayton gives the details of 
the way in which the magnificent co- 
operation of the railroads and th 
Government, in doing through con 
ferences and rate bureaus the wai 
time job that was essential to victor 
in Europe and the Pacific, was en 
dangered by the bringing of suits un 
der the Anti-Trust Act. These wer 
blocked, for thes time being, by the 
Secretaries of the War and the Navy 
the Chairman of the WPB, and the 
ODT. 
The 


suits 


issue the 


course for th 


and 
are of 


outcome Ol 
these 
courts in which they are pending 
and will the 
briefs, and the oral arguments. M1 


await evidence, th 
Drayton, with the sponsorship ol 
Nestor Baruch, has made available 
to those who wish to examine both 
sides of the question, a reasoned pres 
entation of the grounds for holding 
fast to Commission regulation sub 
ject to adequate judicial review 
rather than bringing railroad rates 
under the original jurisdiction of a 
Federal Court. 


7ILLIAM L. RANSOM 
Sieh Saat WILLIAM L. RANSO 


Tue PRACTICAL COGITA. 
TOR. By Charles P. Curtis, Jr. and 
Ferris Greenslet. Boston: Houghton 
Mifflin Company. 1945. $3.00. Page: 
vit, 577. 

The inspiration for this 
could have been a sentence in Keats 


book 
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LOGITA-: 
is, Jr. and 
Houghton 
00. Pages 


this book 
> in Keats 


letter to his friend Reynolds: “When 
\Man has arrived at a certain ripeness 
in intellect any one grand and spirit- 
yal passage serves him as a starting- 
ing-post towards all ‘the 
thirty Palaces.’”’ (Page 7). The au- 
thors’ headnote to this section is: 

‘\ Rosy Sanctuary will I dress 

With the wreath’d trellis of a 


two-and- 


working brain.” 
very lawyer who reads this book 
, almost certain to say to himself: 
If | 
io all the finest things I have ever 


could have immediate access 


read it would improve my writing, 
mable me to prepare a better speech, 
nrich all my thinking. I would like 
o have my own ‘Practical Cogitator.’ 
How is such a thing compiled?” 

[ put that question to Charlie 
Curtis, and I have to report that 
ihere is no magic formula. It takes 
jard work and plenty of time. It re- 
juires (though he did not say so) an 
\-| memory. I suspect that the labor 
undertaken 
Quoting 


s more than halved if 
with a boon companion. 
rom his reply: 

The Cogitator grew quite as much 
is it was put together. One piece led 
to another, and two pieces cailed for 
something between them and what one 
said called for its contrary or its corol- 
lary. Then Ferris and I would put our 
heads together, and think where it 
should or might be found. There was 
no system, except the general outline. 
We'd get a passage copied out and 
then prune 
wanted, and there was a vast amount 
of copying. After that we’d put them 
out on the floor, by sections, and re- 
arrange them into the order they 
seemed themselves to call for. 

The young lawyer, even if the 


it down to what we 


irge is not yet upon him, can save 
umself a lot of time against the day 
when it will be on him by starting 
iow to mark passages that have an 
‘special appeal to him, note the 
number of the page with a couple of 
key words at the back of the book, 
ind twice a year copy the references 
mto cards arranged alphabetically 
by subject. An impressive passage is 
emembered; the cards lead straight 
to the source. His library becomes 
his “Cogitator.” 

The book cannot be compressed 
into a review, because it is itself a re- 
view of great literature, a quintes- 


sence, a distillation. Lewis Gennett, 
veteran reviewer for the New York 
Herald-Tribune, for the first time in 
his life resorted to quotations from 
the index as a clue to the contents. 
All that one can do is to pick items 
here and there which suggest the 
nourishing and stimulating fare to 
be found. 

The 


logical order that can be followed, 


Table of Contents shows a 


or one can select the topic he likes, 
or just turn the pages at random. If 
a lawyer opens the book at the mid- 
dle he will find himself in the midst 
of the Barnette decision of the Su- 
preme Court which overruled the 
Gobitis case. 
Mr. Justice Jackson, now Ameri- 
the War 
for the 


can prosec utor before 


Crimes Tribunal, spoke 
Court in holding that the state could 
not force salute of the flag by one 
whose religious belief permitted al- 
legiance only to God. Mr. Justice 
Frankfurter opened his dissent: “One 
who belongs to the most vilified and 
persecuted minority in history is not 
likely to be insensible to the free- 
doms guaranteed by our Constitu- 
tion.”” (Page 301). 

Laymen who read these thought- 
ful and penetrating excerpts will 
really understand why “‘five-to-four”’ 
decisions are often inevitable. Law 
yers will see one of the strongest ar- 
guments for stare decisis. The judges 
in disagreement can only 
“My 


by the bowels of Christ I beseech 


repeat 
Cromwell's prayer: brethren, 
you, bethink you that you may be 
mistaken.” (Page 38). 

This 


Bartlett; it is not the place to look 


book does not displace 


up familiar quotations. The authors’ 
first rule was to exclude anything 
“that is probably already too fa- 


miliar or too accessible.’ Accord- 


ingly, a great many of us find ma- 
terial that is new to us. I have to 


confess that I had never read our 


contemporary «philosopher A. N. 
Whitehead, but he is quoted more 
than any one except Holmes. 

In like manner you will not find 
Ode to’a Grecian Urn, but instead 
from Emily Dickinson 


these lines 


(page 46): 
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I died for beauty, but was scarce 
Adjusted in the tomb, 

When one who died for truth was 

lain 

In an adjoining room. 

He questioned softly why I failed? 
“For beauty’, | replied. 

“And I for truth—the two are one; 
We brethren are,” he said. 

When Huxley’s young son died, 
Charles Kingsley wrote him a lette1 
of consolation. Huxley was deeply 
moved but stated in his reply (page 
513) that in the absence of scientific 
proof he could not believe in immor- 
tality “and if wife and child and 
name and fame were all to be lost to 
me one after the other as the pen- 
alty, still I will not lie.” At about 
the same time Emerson was writing 
(page 510): “The blazing evidence 
of immortality is our dissatisfaction 
with any other solution.” 

Pareto explains (page 54) how 
a scientific error facilitated Kepler's 
discovery of the law of planetary mo- 
tion. There is another principle, dis- 
covered by another error, that needs 
to be heeded by all administrators 
and rulers of men. Stuart Chase tells 
(page 337): “The most exciting and 
important study of factory workers 
ever made has been going on for six- 
teen years in the Western Electric 
Company's Hawthorne plant, near 
Chicago.” All the tests were upset by 
‘some mysterious x which had thrust 
itself into the experiment” (page 
340), and George C. Homans ex- 
plains it. In similar vein, A. Law- 
rence Lowell states (page 107) the 
only way in which an administrator 
can clear his vision. 

\ preeminent lawyer-exec utive is 
Owen D. Young. Read his address at 
the opening of the Harvard Busi- 
ness 1927 326), 


wherein he deals with the problems 


School in (page 
that cause strikes and ask yourself if 
anything half as good has been said 
during the recent “strike wave”, by 


any government official, labor leader, 


or spokesman for employers. 

Karl Marx and Walter Lipp- 
mann never staged a joint debate on 
private property, but here their con- 
trasting tenets are set forth in con- 
junction (page 288): 

“You reproach us with intend- 
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ing to do away with your proper- 
ty. Precisely so; that is just what 
we intend.” 

“The only dependable founda- 
tion of personal liberty is the per- 
sonal economic security of private 
property.” 

One then I 
done, for if the foregoing selections 


last item and am 
do not whet your appetite for more, 
| have missed my aim like a blun- 
derer. Guy Murchie is a living avia- 
tor. He wrote a book never pub- 
lished in our country. Read (page 
198) 


the sky, “the daily bread of the eyes.” 


his lovely imagery depicting 


Not all of us will collect together 
into a bound treasury the thoughts 
that have meant so much to us that 
they have become part of ourselves. 
Never mind. As Montaigne puts it 
(page 81): “If you have known how 
to compose your life, you have ac- 
complished a great deal more than 
the man who knows how to compose 
a book.” 

sut_ a man needs help to know 
how to compose his life. He needs 
the aid of all the wisdom and all the 
that men 
vouchsafe him. A noble selection of 


experience other can 
the best is awaiting him in The Prac- 
tical Cogitator. 

REGINALD HEBER SMITH 


Boston, Massachusetts 


S PALIN: An Appraisal of the Man 
and His Influence. By Leon Trotsky. 
Edited and Translated from the Rus- 
sian by Charles Malamuth. April 24, 
1946. New York: Harper & Brothers. 


516. 


As this issue of the JOURNAL goes 


53.00. Pages xv, 


to press, there is received a copy of 
the most 
book of the 
Leon Trotsky’s carefully docu- 


what seems bound to be 


fiercely controversial 
yeal 
mented account of the career, meth- 
ods and objectives of his political op- 
ponent, now known to the world as 
Stalin. Time does not permit the 
preparation of an adequate review 
of this notable contribution to con- 
temporary history; but this may be 
as well, for the volume is distinctively 
one 


which 


thoughtful Americans 
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should hasten to read carefully ton 
themselves, in order to form their 
own impressions of the book and of 
its narration of the manner of Stalin’s 
rise to leadership and supremacy in 
the Communist party and of the es- 
tablishment of the Soviet Union as 
a great power in the present-day 
world, with its ideologies aggressively 
extended to many countries remote 
from its boundaries. 

Trotsky never completed his ac- 
count of Stalin. About two-thirds of 
it was done, when he was put to 
death by an assassin in Mexico in 
1940. For the unfinished part, his 
translator has integrated Trotsky’s 
copious notes and incomplete parts, 
and has filled in with his own writ- 
ing from the material. 
The book was ready for publication 
at the time of the Pearl Harbor dis- 
aster. For obvious reasons, it could 
not have been issued until after the 
war ended. Its publication at all, at 
this will be 


assembled 


time, acrimoniously 
debated. 

Trotsky’s high standing as a 
scholar, his great skill as a writer and 
pamphleteer, and his keen personal 
observation of many of the events 
which he chronicles, give importance 
to the historical material which the 
book contains. Historians and schol- 
ars are studying it searchingly and 
will review it fearlessly. There is 
much in the book which will be pro- 
foundly disturbing to Americans. To 
read it and form an independent 
judgment about it will be a part of 
one’s intellectual and moral equip- 
ment for coping with the great issues 
which face America and the United 
Nations. 


Rear ESTATE LAW. By Robert 
Kratovil. 1946. New York: Prentice- 
Hall, Inc. $4.50. Pages xxiii, 349. 

To make his treatise readable and 
understandable by layman, Robert 
Kratovil, of the Chicago Bar, has 
gone far in using simple, often non- 
legalistic, language. At the same 
time, he has produced a practical 
working handbook for lawyers, at 
least for those who are not special- 


ists in real estate law. Some of his 


specific illustraticns are trom IIlinoj, 
practice, but the stated principles ap 
pear to be of general applicability 
The coverage and indices are good, 
for such a manual. Horace Russell. 
General Counsel of the United States 
Savings and Loan League, writes ay 
“introduction”; his paper on “Guar. 
anteed Loans for Veterans’, depend. 
able as of the time when it was writ 
ten, is included as an appendix. 


Pp EOPLES SPEAKING TO PEO 
PLES: A Report on Internationa 
Mass from The 
Commission on Freedom of The 
Press. By Robert D. Leigh, Dive 
tor, and Llewellyn White, Assistant 
Director. 1946. Chicago: Universit 
of Chicago Press. $2.00. Pages 1x, 122 

This is a compact and competent 


Communication 


little volume, on an issue which is 
becoming one of the foremost in ou 
time, among men who are looking 
below the surface of things. In th 
opinion of many, the future of peac 
justice and law depends on the ex 
tent to which the communication ol 
unbiased information to the masses 
of the peoples in all lands, and thei 
right to receive, read, listen to, and 
form and express opinions about, th 
matters so brought home to them 
can be made pervasive and effective 

The Commission is a non-govern 
mental and independent group 
made up of scholars, teachers, and 
men of affairs, in no way connected 
with the press, radio or motion-pic 
ture industries. Their disinterested 
services in public causes entitles them 
to submit their considered views. Bi 
no means all who are trying to ar 
rive at solutions of the vexing prob 
lems will agree with the recommen 
dations in this volume. Large-scalt 
use of non-governmental means 0! 
world-wide communication is pro 
posed and preferred, with resort to 
governmental dissemination if the 
privately-owned facilities do not ac 
complish the vital tasks of enlarging 
the areas of mutual understanding 
on the part of all peoples of the earth 
The offers a 
contribution based on 
thinking. 


sincere 
straight 


Commission 
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AMERICAN LABOR UNIONS. 
By Florence Peterson. New York: 
Harper Brother. 1946. $3.00. 
Pages xii, 338. 

Labor organizations have become 
an integral part of the American Gis- 
integration into contending ‘“‘blocs” 


and 


and “pressure groups”. Under the im- 
petus given by government through 
the Wagner Act, their membership 
has increased from about 4,000,000 
in 1935 to nearly 14,000,000 in 1944. 
\t the bargaining table, in legisla- 
tive halls, and even in political or- 
ganization and at the ballot box, the 
leaders of organized labor wield a 
potent force. 

There has been some need that 
those who have to deal with labor re- 
lations should have access to a com- 
pact and reliable source of reference, 
as to the internal mechanisms of na- 
tional and local unions, their rules 
if operation, the scope and supposed 
limits of their jurisdictions, and the 
underlying differences in their struc- 
tural frame work and modus operandi. 

That need has been competently 
met by Florence Peterson’s book. Its 
subtitle “What They Are and How 
They Work”, tells its scope and char- 
acter. The book is an encyclopedic 
compendium of the form, structure, 
internal government, and activities, 
of American labor unions. ‘The em- 
phasis is on customary practices and 
more common characteristics of la- 
or unions generally, rather than on 
particular unions, except where the 
practices and characteristics of the 
latter illustrate a geenral type or de- 
partures from it. The lawyer who is 
considering whether to buy and keep 
the book may be helped by the fol- 
lowing summary: 

Part I gives a clear and concise 
historical epitome of the beginnings 
of “the the 
United States, culminating in the 


labor movement” in 
emergence and growth of the Ameri- 
(an Federation of Labor and latterly 
the Congress of Industrial Organi- 
vations. The author traces underly- 
ng reasons for their inception, ex- 
plains the interplay of economic and 
political factors in their growth and 
thei 
including their 


levelopment, and describes 


present framework 


constitutions as of 1944, which are 


reproduced in full text in an 
appendix. 

Part II deals with the structure 
and internal government of the A F 
of L and CIO, and their affiliates, as 
well as of the Railway Brotherhoods. 
It expounds the relationship of the 
affiliates to their parent bodies, their 
size, membership and jurisdiction, 
and their 
rules of operation, including mem- 


internal mechanism and 


bership rules, qualifications, and 
finances. 

Part III is given to an exposition 
of the educational and beneficial ac- 
tivities of labor unions. We are told 
that some 500 papers and journals 
are published by American labor or- 
147 of 


on 


ganizations. The names of 
these are given. Briefly reported 
are such educational activities as ap- 
and _ vocational 


prentic 7 training, 


workers’ educational schools, and 
courses designed to fit and train 
workers for union leadership and for 
legislative and political action and 
for the field of public relations. 
Part IV discusses the procedural 
arrangements for dealing with em- 
ployers. The author takes up in turn 
the subjects of collective bargaining, 
labor disputes and their adjustment. 
Chapter XII gives a brief but clear 
explanation of the various types of 
bargaining—bargaining with individ- 
industry-wide _ bar- 


ual employers, 


gaining, and bargaining for geo- 
graphic areas. The bargaining proc- 
ess is analyzed, from the viewpoint 
of each the union and employer, and 
the major items covered in employer- 
union agreements are summarized. 

Chapter XIII chronicles the im- 
portant strikes of the past 30 years, 
their causes and their outcome, the 
procedures followed in the organiza- 
tion, financing and management of 
strikes. 

Chapter XIV treats of the adjust- 
ment of disputes under employer- 
union agreements and through gov- 
ernmental action. The various types 
of contract provisions for adjustment 
are briefly outlined and the organi- 
vation and functioning of govern- 
ment agencies in the adjustment of 


disputes are described. 


“Books for Lawyers” 


Part V contains a useful glossary 
of some 260 labor terms in common 
use, and gives a list of the various 
unions which have a membership in 
each important industry. 

The author takes the reader by 
the hand, so to speak, and conducts 
him upon a tour through the house 
of many chambers, in which Ameri- 
can labor unions work and carry on 
their day-to-day functions. Such in- 
formation is essential to anyone who 
would find his way around. But more 
is needed to gain an objective in- 
sight into the actual workings of la- 
bor unions. We need to know some- 
thing of the politics of labor unions 
as well as their policies—how the 
present forms and_ procedures ol 
their internal government came to 
be; the type of men who control and 
often dominate their activities: the 


personal and ideological struggles 


and rivalries within and the influ- 


ences without; the extent to which 
government and partisan politics in- 
fluence labor unions; the extent to 
which the unions influence or con- 
trol government and party politics. 
This book tells none of these things. 
There still is room and need for a 
book which will integrate all of these 
aspects. 

Within its limited sphere, the 
volume at hand contains much fac- 
tual material of vital interest and 
importance to students and to rep- 
resentatives of management who 
seek more exact knowledge and bet- 
ter understanding of those internal 
workings and rules of operation of 
labor unions which condition and 
channelize their courses of action in 
the handling of particular problems. 
As such, the book would serve as a 
handy working tool in day-by-day 


dealings with labor unions. 


Foss LICAL HANDBOOK OF 
THE WORLD: Parliaments, Parties 
and Press. Edited by Walter H. Mal- 
lory. New York: Harper & Brothers 
(for the Council of Foreign Rela- 


tions). March 28, 1946. $3.00. Pages 
202. 


This is the most usetul reference 
volume extant, for those who are in 
frequent need of finding or checking 
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‘Books for Lawyers ‘i 


facts as to the 


the 


the latest available 


governments ol world, their 


officials, the complexions of then 
legislative bodies, the ranking and 
programs of their political parties, 
the identity of their party leaders, the 
names and afhliations of the news- 
papers, and the like. 

Ihe nineteenth annual volume in 
the series prepared under the auspices 
of the authoritative Council of For- 
cign Relations was issued at the end 
of March. 


description of the structure, function- 


\ new section gives a 


ing and personnel of the expanding 
organization of the United Nations. 
as of the beginning of the year. The 
results of the kaleidoscopic changes 
in the political scene, through the 
general ascendancy of labor and left- 
wing government, are shown. The 
background and significance of the 
news of any day are made much more 
understandable, if this volume is at 
hand for interpretative reference. 


Tue LAST OF THE COCKED 
HATS: James Monroe and The Vu 
ginta Dynasty. By Arthur Styron. 
1945. Norman, Okla.: The Unive) 
sity of Oklahoma Press. $3.50. Pages 
xi, 480. 

This is a delightful delineation 
lawver-statesman-gentleman of 


old the back- 


eround of turbulent and formative 


of a 


the school, against 


years, when opposing intellectual 
forces were contending for the mas- 
tery in the political thinking and 
the industrial institutions of the 
young republic. 

Arthur Styron’s portrayal of Mon- 
roe is as an engaging but unspectacu- 
lar embodiment of the Virginia tradi- 
tion—kindly and earnest, deep-rooted 
in democratic principles of the Jef- 
fersonian school, persistent in his ad- 
herence to the satin small-clothes and 
the ‘cocked hat” which survived as 
symbol of the preceding century 
when the social arts were practised, 
when the ideal gentleman was the 
“man of sense and taste” and “an 
amateur in all fields and a profes- 
sional in none.” 

Styron has written so vividly as 
to arouse a feeling of homesickness 
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for the agrarian era, before Jackson's 
election brought to Washington the 
“invasion” from what was then the 
West. His diminution of the person- 
ality and part of James Madison— 
“the litthke man’’—will be challenged 
by many students of the period, cer- 
tainly by those who heard Newton 
D. Baker’s masterful- summation of 
Madison’s place in American consti- 
tutional history, before the Virginia 
Bar in Richmond in 1935. 
thor disavows, but hardly avoids, the 


The au- 


drawing of unexpressed parallels be- 


tween the issues of Monroe’s time 


and those of the recent years. At 
times he seems to be stating the an- 
cient choices, perhaps unconsciously, 
in the psychology of what he con- 
None 


of this detracts, however, from the 


ceives to be their newer forms. 


pleasure to be gained from reading 


so reminiscent a chronicle. 


Tue CHICAGO TRIBUNE: Its 
First Hundred Years. By Philip Kins- 
ley. Volume II: 1865-1880. Chicago: 
The Chicago Tribune. 1945. $5.00. 
Pages xviti, 349. 

Volume II of this history gives a 
trained newspaperman’s report of 
the stirring years which followed the 
ending of the war between the States. 
The burial of Abraham Lincoln, the 
attempted impeachment of Andrew 
Johnson, the passions and tragedies 
of the Reconstruction Era, the cur- 
rency of the silver dollar and the agi- 
tation for “fiat money”, the details 
of the great Chicago fire, the organ- 

the defeat of the first 
for a third in the 
Presidency, the Hayes-Tilden elec- 


ization and 


movement term 
toral contest, the popularity of James 
G. Blaine (“the plumed knight”), 
the rise of labor organization and of 
demands for votes for women and 
curbs on traffic in 
the massing 
of forces for a generation of argu- 


constitutional 
intoxicating liquors, 
ment between “protection” and “free 
trade” — these are high-lights of a 
fast-moving narrative into which is 
woven the story of the Tribune’s 
attitude and relationship as to many 
of the events. Reproduced illustra- 
tions help to refresh recollections and 


make the narrative vivid. Evidence 
of the uncompromising, and at time 
highly unpopular, stand taken }y 
that newspaper abound in this his 
tory, which becomes a part of the 
heritage of outspoken 
journalism — an institution to 

cherished even when we disagree 


American 


most profoundly with some of its 
manifestations. 


Wort POLITICS FACES 
ECONOMICS. By Harold D. Lass. 
well. 1946. New York: McGraw. 
Hill Book Company. $1.25. Pages 
x, 108. 

The economic policies of the 
United States 
international security, especially the 
future relations between the United 
States and Russia, are the subject 


and their effects on 


of this dispassionate brochure, which 
is another of the research studies of 
the Committee for Economic Devel- 
opment, most of which have been 
constructive and well thought 
Ways are 
setting in 


through, as this one is. 
outlined — for motion 
economic trends which might pre: 
vent the two countries from becom- 


ing “garrison states” and might en- 
able them to live together amicably 
in the “One World” and contribute 
to each other’s prosperity and secur: 
ity. The histrionics of world debates 
might stand in the way, but there 
seems to be nothing theoretical in 
Mr. Lasswell’s clear analysis. 


Tue FOUR CORNERSTONES 
OF PEACE. By Vera Micheles Dean 
1946. New York: McGraw-Hill Book 
Company (Whittelsey House). $2.50. 
Pages xxiv, 267. 


For anyone who needs what is 
virtually a primer of international 
organization, the research directo! 
of the Foreign Policy Association has 
put together a volume that is in- 
formative in both the analyses which 
it gives and the official documents 
which it contains. 

She has built narration 
around the stated aims and the doc- 
umentary products of four United 

(Continued on page 289) 
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@ Geographically speaking, New 
the District of Columbia, 
and the State of 
Georgia, have a 


Mexico, 


particular interest 
in Secretary 
Byrnes’ appoint- 
ment of CHARLES 
Fany as Legal Ad- 
the De- 
partment of State. 
Fahy is at present 
the 
director of the 
egal division of the Office of United 
States Military Government for Ger- 


viser of 


in Berlin as 
CHARLES FAHY 


many, and has assisted in the prepa- 
ration of the prosecution’s case in the 
Nuremberg trials. At the request ol 
Lieutenant General Lucius D. Clay, 
Deputy Commander, Mr. FAny will 
not take up his new duties until 
May 15. 


When Mr. Fany began his career 


in the service of the Government in 
1933, he had been practising law in 
Santa Fe, New Mexico, for nine years. 
Born in Rome, Georgia, he had at- 
tended Notre Dame University and 
Georgetown University Law School. 
He was admitted to the District of 
Columbia Bar in 1914 and practised 
law in Washington for ten years. 
Since his return from New Mex 
ico, he has held many posts in the 
He became Assistant 
Solicitor of the Department of the 
Interior in 


Government. 


1933, member and then 
Chairman of the Petroleum Board 

1933-35, General Counsel of the 
NLRB in 1935-40, Assistant Solicitor- 
General of the United States in 1940, 
and then Solicitor-General. 


He was an adviser to the American 
Delegation at the San Francisco Con- 
ference in 1945, and showed a com- 
petence in international affairs. At 
the age of 54, he succeeds Green H. 
Hackworth in the State Department, 
upon the latter’s elevation to the In 
ternational Court of Justice. Mr. 
FAHY is a member of the American 
Bar addressed its 
San the 
presidency of the late Frank J. Hogan. 


Association, and 


Francisco meeting under 


@ A self-effacing lawyer who found 
himself thrust the 
even the news- 


into news, and 
photos, at the end 
of March, is JOHN 
Lorp O’BrIAN, ol 
Buffalo, New 
York, who sat for 
several days in the 
front row of ob- 
servers’ seats dur- 
ing the sessions of 
the Security 
Council at Hunt- 
er College. At his side was his zealous 
and 


JOHN LORD O'BRIAN 


charming client, 
Hussein Ala, of Iran, 
eagerly on the side-lines, hour after 
hour, like the drop-kicking specialist 
football team, for the word 
which would call him into the fray 
at the Council table and before the 
world-microphones. 


who waited 


of a 


It may be doubted if a lawyer 
ever had a client in a more mystify- 
ing position, with the eyes of the 
world on him. The Parliament of 
Iran had been prevented from meet- 
ing until it had expired. Another 
could not be elected, under the con- 
stitutional provisions, while foreign 
troops were on the soil of Iran. Pre- 
mier Ahmad Gavam was the govern- 
ment of Iran, and the reports con- 
flicted sharply as to what he wished 
his Ambassador to say and do. Never- 
Ambassador Huzzein Ala 
stuck to his guns, in urging the un- 
conditional 


theless, 


the soil 
of his country by the troops of the 
Soviet Union. When Ambassador 
Grymko of Russia had taken his 
famous walk, and the Iranian was 
summoned to the Council table, the 


evacuation of 


Ambassador 


principle of public hearing, for even 
the smallest Nation against the most 
powerful, was established. 


O'Brian was last in public life as 
general counsel for the OPM and the 
WPB throughout the war; his dis- 
tinguished service in that capacity 
was extolled at the time of his re- 
tirement (31 A.B.A.J. 81). Born in 
Buffalo, O’BriAN was graduated from 
Harvard in 1896 and from the Uni- 
versity of Buffalo in law in 1898. He 
served with distinction as a member 
of the State Legislature, as United 
States Attorney, and as Assistant At- 
torney General of the United States. 
It has been said that the presence of 
an “a” rather than an “e” in his last 
the United States 
Senatorship from New York, but his 
middle name and “Bob” Wagner’s 
popularity may have had something 
to do with that. Ambassador Ala told 


name cost him 


this department that if his distin- 
guished counsel had been born in 
England, he would have been Sir 
John O'Brian and then Lord O'Brian 
—a title which he gets only as a nick- 


name, in America. 


He has been active in the Amer- 
ican Bar Association and has served 
in many capacities, including that 
of first Chairman of the Committee 
on Labor, Employment and Social 
Security. 


Between intervals of photographs 
(aimed really at his dynamic client) , 
O’BriAN was asked by this depart- 
ment as to his view of international 
law as a field for the “country law- 
yer.” His reply was: “Well, I find 
that the which an old- 
fashioned trial lawyer gets in Erie or 
Chautauqua Counties (in Western 
New York) is about as good experi- 
ence as a lawyer could have, for inter- 


training 


national law or anything else.” A 
few minutes later, O’BriAn’s client 
left his side and began to give to the 
Council and the world his well-con- 
sidered answers to the sharp ques- 
tions of the former University of 
Chicago professor who is now the 
Polish representative. Ambassador 
Hussein Ala was “ a perfect witness” 
—skilful, frank, disarming, with a 
command of facts, a softly-modulated 
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voice, and a distinction of English 
diction, that had not been surpassed 
in the sessions. He evaded all traps, 
and won praise and thanks of even 
his adversaries. This department con- 
cluded then and there that O'Brian 
was right. 


@® Four promotions in a_ two-year 


career in the Navy is a record of 
which any young 
lawyer could be 
justly proud, but 
such a record 
leads to comment 
when the recipi- 
ent winds up in 
the White House 
as Chief Naval 
Aide to the Presi- 
dent of the Unit- 
ed States. 

When the war came on, CLARK M. 
CLIFFORD 


CLARK M. CLIFFORD 


was the youngest part- 
ner in the St. Louis firm of Lashlv, 
Miller Clifford, 


ed by a former President of 


head- 
the 
American Bar Association. CLIFFORD 


Lashly, and 


was born in Fort Scott, Kansas, where 
his parents were living at the time, 
during his father’s more than fifty 
years of work for the Missouri Pacific 
Railroad. The family soon came back 
toSt. Louis, and young Ciirrorp took 
his college work at Washington Uni- 
versity, where he received his degree 


in law in 1928. More than six feet 


tall and of rugged physique, he play- 


ed tennis instead of football, in col- 
lege, and was active in dramatics, 
including musical comedies. Then 
he settled down to practising law, 
and made steady headway. 

In May of 1944 he was 37 years 
old, but he felt he ought to do what 
he could in the War. The Navy com- 
missioned him as a Lieutenant (j. g.) 
and assigned him to logistics in the 
office of the Chief of Naval Opera- 
tions. Soon he was sent to the West 
Coast to study supply problems in the 
Pacific. His legal training stood him 
in good stead, but the problems were 
different from those of a busy law 
office. 

Soon he was a special assistant on 
the staff of Rear Admiral Ingersoll 
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in the Pacific, won a “spot” promo- 
tion to the rank of Lieutenant-Com- 
mander, and received from Secretary 
Forrestal a citation for his ‘‘meticu- 
lous attention to complex details, 
and 
Next 


he was assigned to the office of the 


many constructive proposals, 
superb administrative ability.” 


Naval Aide, and gave much of his 
time to legal assistance to Judge 
Samuel Rosenman, then counsel at 
the White House. Clifford became 
assistant to his friend, Commodore 
James K. Vardaman, Jr., also of 
St. Louis, as Chief Naval Aide last 
September 1, and was promoted to 
the rank of Commander in October 
and of Captain in January. Now he 
has succeeded Vardaman. 

Many members of the American 
Bar Association who recall Clifford 
from his attendance at Association 
meetings will understand how his 
charm of personality and his capacity 
for skilful work have led to his rapid 
advancement. His personal friend- 
ship with Missourians did not hold 
him back. He says he will go back to 
his St. Louis law firm as soon as his 
work in Washington no longer deals 
interestingly with “the problems 


He 
adds, as to the peacetime job as Na- 


pending as a result of the war.” 


val Aide—“dressing up and going 
with the President to lawn parties” 
“that I couldn't take.” 


@ An active worker in the American 


Bar Association who has returned 


from useful serv- 
ice to his country 
abroad, is ROBER! 
GERALD STORE\, 
of Dallas, Texas, 
who was a Colo- 
nel in the Army 
Air 
later in the news 


Forces and 
as Executive Trial 
Counsel for the 
United States in 
the prosecution of those indicted as 


ROBERT GERALD STOREY 


major war criminals of the Axis, in 
the Nuremberg trials. 

“Bos” Storey is a native Texan, 
born in 1893. During World War I 


he was a First Lieutenant in the 


United States Army. After being 
graduated from the University 6 
Texas, of which he is now a Regen; 
he was President of the Dallas Ba 
Association, Chairman of the Amer. 
Bar 
Legal Education in 1937-39, Stat 


ican Association’s Section of 
Delegate from Texas, and a member 
of the House of Delegates. He has 
the Executive 
Committee of the American Legion 


served on National 

After four years’ leave of absence 
in the Armed Forces, he is back 3 
the head of his old law firm in Dallas 


®@ Ten days before he would hay 
taken the chair to preside over th 

Security Council, 
UN's 
system of monthly 


under the 
alphabetical rota 
tion of its presi 
dency among th 
eleven Nations 
represented, Mak 
MOUD HASSAN PA 
SHA, of Egypt, was 


MAHMOUD 
HASSAN PASHA e 


succeeded by his 
country’s appoint 
ment of a permanent representative 
in the Council, in the person of Di 
Hafez Affifi Pasha, who according 
took over on April 17 the functions 
so acceptably fulfilled by the urban 
and skilful Dr. Quo Tai-Chu, who 
had been at the helm during th 
critical first month of the Iranian is- 
sue and the sessions in America. ‘Th 
experienced former judge and _ vet 
eran diplomat who had made 4 
marked impression during his tem 
porary incumbency returned to his 
duties as Egyptian Minister to the 
United States. 

Lawyers will like to think that 
the qualities of calm and incisive ar- 
gument, with tenacious pursuit ol 
main objectives, which made _ Has: 
SAN PASHA the effec. 
the Securit\ 
Council, are to be attributed to his 


one of most 


tive personalities in 


training and experience in the law 
and on the bench, as well as in the 
diplomatic service of his country 
After his graduation from the Fac 
ulty of Law in Fgypt, he served as 
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think that 
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Has: 
effec. 
Securit\ 


nade 
nost 


ted to his 
n the law 
as in the 
» country 
» the Fac 


served as 


Chiect of the Cabinet, then as public 
prosecutor in the Egyptian Mixed 
Court, and finally as a member of 
chat Court, with intervals of service 
yeanwhile in various European capl- 
1928, he the 
Minister in Washington. 


als. Since has been 
fgypulan 
Only the Minister of the Irish Free 
state outranks him in length of serv- 
ice, and that by only a few hours. In 
1944, King Farouk I 


onterred on this jurist the title of 


December of 


Pasha, in recognition of his effective 
wrvices here. 

HASSAN PasHA speaks English as 
vell as French most fluently, wears 
nformal American-style clothes and 
sin no way “high hat.” From his ap- 
pearance and manner, he could as 
well have come from the bench of 
Virginia or Indiana as from Egypt. 
He is sure-footed in what we would 
ike to call the American manner. 
Even when the Polish representative, 
Professor Oscar Lange, formerly of 
he University of Chicago, slyly taunt- 
d him with his juristic training, 
HASSAN PAsHA did not disavow the 
mpeachment. His skilful resolution 
ind logical advocacy were a large 
actor in bringing the Iranian Am- 
vassador, Hussein Ala, to a seat at 
the Council table. His service in the 
Council manifested the characteris- 
tics of clear reasoning and marked 
consideration for others’ views which 
nade him an outstanding jurist. 


@ A jurist who is undoubtedly glad 
o be out of the news for awhile, is 
United States Dis- 
trict Judge JOHN 
C. Cotter, of Jef- 
ferson City, Mis- 
souri, who has 
his ju- 
duties 


resumed 
dicial al- 
ter a hectic period 
of service as Ad- 
ministrator and 
Chairman of the 


Economic Stabi- 


JOHN C. COLLET 


lization Board. Having been Chair- 
nan of the Missouri Public Service 
the 
State Supreme Court, he was ap- 
United States District 


Judge in 1937. When the problems 


Commission and a member of 


pointed a 


of wage and price stabilization be- 
came complicated, he was brought 
to Washington by President ‘Truman 
to “help out”. He found himself in 
between fiercely contending factions 
and philosophies. Many of the most 
controversial orders as to the Wage- 
Price Policy were issued by him. Dur- 
ing the re-shifting of titles and du- 
ties, he was able to make his escape. 
Judge Cotter has long shown active 
interest in the work of the Missouri 
and the American Bar Associations. 


@ Probably 
BATH 


ADOLPH JOACHIM SAB- 


has never “carried the flag,” 

knowingly, for 

any measure spon- 

sored by the 
American Bat 
Association, but 
when a lawyet 
gets to be eighty 
years of age and 
has spent half of 
his whole life in 
the National 


House of Repre- 


A. J. SABBATH 


sentatives, differences of opinion are 
laid aside, temporarily at least. It is 
so in this department. 

The the 
brated his eightieth 
April 4. 


which is a part of what is again 


Dean of House cele- 


birthday on 


He was born in Bohemia, 


Czechoslovakia. By the time he was 
15, he had made his way to America 
and to Chicago. Four years later, he 
was graduated from the Bryant and 
Stratton Business College; in 1891, 
from the law course at Lake Forest 
College. He had to work his way to 
admission to the Bar. 

He was a Justice of the Peace in 
Chicago in 1895-97, a Police Magis- 
1897 to 1907. 


was elected to the 60th Congress, and 


trate from Then he 
is now serving in the 79th. He has 
been in the House longer than any- 
one else; more than a few of his col- 
leagues were born after he came to 
As Chairman of the 
powerful Rules Committee, he often 


Washington. 


finds himself in a minority, even in 
his own party. His eightieth birth- 
day elicited bi-partisan expressions 
of personal affection for this vener- 
able lawyer-legislator. 
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@ The Disabled American Veterans 
has as its National Commander this 

year Dow V. WAL- 

KER, an Oregon 
lawyer who seems 
to know his way 
around in Wash- 
ington and _ else- 
where, in fashion- 
ing the American 
Legion, the Vet- 
erans of Foreign 
Wars, and the 
DAV, into a “big 
three” of veterans’ groups who are 
making felt 
sturdy American policy and the pre 


DOW V. WALKER 


their influence for a 


serving of a republican form of 
government under the Constitution. 
What was said in 32 A.B.A.]. 107-108 
applies equally to the DAV; the new 
organization, the AVC, has been un- 
der criticism the affiliations of 
some of its leaders. For reasons stated 
in 32 A.B.A.J. 108, the Junior Bar 


Conference of the American Bar As 


for 


sociation remains the- one organiza- 
tion to which every young lawyei 
veteran should surely belong, as well 
as to his choice among the veterans’ 
organizations. 

True, Dow WALKER was born in 
Green Springs, Ohio, sixty-one years 
ago, but his family took him to Ore- 
gon in 1890. 
studied law at the University, and 
went forth to World War I. When 
he came back with an honorable dis- 
charge for disability, he helped to 


There he was educated, 


form the American Legion, practised 
law, and became prominent in all 
“drives” for war needs. His two sons 
served with the Army in the Pacific 
in World War II. 

Now he weighs over 200 pounds, 
is six feet tall, is eloquent and genial, 
and is doing a full-time job in the 
DAV. 


of the Congress, the membe1 


When he talks to a membei 
“stays 
talked to”. This dynamic West Coast 
lawyer is up and coming, and the 
Disabled American Veterans is com 
manding a place in the leadership 
of American public opinion. Any- 
one who has seen, in the chamber of 
the Security Council at Hunter Col- 


lege, the two long rows of the crip 


pled or badly wounded young men 
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of the Army, the Navy, and the Ma- 
rines—a different contingent brought 
each day from the hospitals—will re- 
alize that these casualties of World 
War II are the most compelling of 
reasons why the United Nations must 
succeed and why the future of Amer- 
ica must be guided in the pathways 
of peace and justice. 


@ RANDOLPH PAUL, the metropolitan 
lawyer who was the center of many 
controversies 

while he was gen- 

eral counsel of the 

Treasury and tax 

adviser to Secre- 

tary Morgenthau, 
has returned to 
the service of the 
Government. 

President Tru- 

siiiieiihhiaad, man has appoint- 
ed him as a spe- 


cial $10,000-a-year Presidential as- 
sistant, to conduct negotiations for 
the State Department, on the sub- 
ject of external German assets, with 
European Nations which were neu- 


tral during World War II. 


@ When New York City was threat- 
ened with a paralyzing strike on its 


rapid transit lines, 
Mayor William 
O'Dwyer asked for 
an opimon from 
his Corporation 
Counsel, JOHN J. 
BENNETT, forme 

Attorney General 

of the State of 

New York, on the 

central 

the demand of the 
rWU-CIO for recognition as the 
sole bargaining agency for the 34,000 
employees of the municipally-oper- 
ated system. Pointing out that those 
involved are civil service employees, 
and hence employees of the city gov- 
ernment, Mr. BENNETT answered that 
“Nowhere in the law of this state is 
the head of any governmental agency 
given the right.to name any single per- 
son or group as the sole and exclusive 
bargaining representative for all em- 


issue of 
JOHN J. BENNETT 
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ployees of any governmental agency. 
For the head of any governmental 
agency to do so would be in clear 
violation of law and of the rights 
of individual employees. The nature 
of civil service employment is a 
matter of statutory law. It is not a 
matter of contractual relationship 
and therefore not a matter for con- 
tractual negotiation.” 

He quoted President Roosevelt 
as having written, on August 16, 
1937, that “All Government employ- 
ces should recognize that the process 
of collective bargaining, as usually 
understood, cannot be transplanted 
Mr. 
“To grant 
anyone of a group of governmental 
employees sole and exclusive bar- 
gaining rights would violate the laws 
of the State of New York”. 

When “Mike” Quill, the militant 
head of TWU, proposed an arbitra- 


into the government service.” 
BENNETT concluded that 


tion of the issue, the obvious answer 
was that the mandate of the Consti- 
tution and laws of the State of New 
York could not be arbitrated. This 
may have lacked the ring of the Cal- 
vin Coolidge declaration, a quarter 
of a century ago, that “There is no 
right to strike against the public 
safety, by anybody, anywhere, any- 
time’; but the TWU and the CIO 
yielded to the Corporation Counsel's 
opinion, withdrew their demand for 
exclusive rights, and called off the 
threatened strike. 


@A Bar 
\ssociation who has returned to the 
United States af- 
ter rendering dili- 
gent public serv- 
ice, lately in a 
“pinch-hitting”’ 
job, is Aptar E. 
STEVENSON, of the 


member of the American 


Chicago Bar, who 
has served the 
Government in 
several capacities 
during World 
War II. At times when Former Sec- 
retary Stettinius was absent, STEVEN- 
SON sat as the American representa- 
tive on the UN Preparatory Commis- 
sion and its Executive Committee, 


ADLAI E. STEVENSON 


the Security Council, and 
bodies of the UN. 

He was born in California jp 
1900, was an apprentice seaman jy 
the Navy in 1918, was admitted to 
the Illinois Bar in 1926, and was as 
sociated with the firm of Cutting, 
Moore & Sibley and its successor, 


othe 


most of the time until 1941, when he 
became a special assistant to the Se 
retary of the Navy. He showed a tal 
ent for the capable handling of deli 
cate diplomatic situations abroad, 
and wound up as “stand-in” for th 
American representative in the plan- 
ning and staffing of permanent or. 
ganization for the UN. 


@ A controversy which has gone to 
the heart of many puzzling ques 
tions as to thé 
elements of im 
partiality and frec 
dom from bias, fo1 
the discharge ol 
judicial or quasi 
judicial functions, 
has 
the state courts in 
New York. There 
had been, for five 
weeks, a Nation- 
7,000 employees ol 
Western Union, with mass-picketing, 
violence, and disruption of essential 
The CIO Union 
had refused to accept and abide by a 
the NWLB before th« 
latter went out of existence on Dec- 
ember 31. That decision provided 
for arbitration, if need be, of any 
disputed points as to the application 
of the wage increase awarded. West 
ern Union finally went into the State 
Supreme Court, with papers for an 
injunction against the mass-picketing 
and violent interference with non- 
striking employees who wanted to 
carry on the Company’s service to 
the public. 

When the motion came on to be 
heard before Mr. Justice AARON J. 
Levy, he tried to settle the dispute, 
as he has done successfully in a great 
number of cases of all sorts during 
his long service. Both sides agreed 
to arbitration, and asked him to 


been _ before 


AARON J. LEVY 


wide strike of 


communications. 


decision of 
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name the arbitrator. The strike was 
alled off; he named ABRAHAM L. 
PoMERANTZ. But Western 
sked Judge Levy to remove Mr. 
PoMRANTZ on the ground of his bias 
n such a case, and to appoint an im- 
The 


idealism”, and competence, of Mr. 


Union 


integrity, 


partial arbitrator. 


PoMERANTZ were not questioned. 

It appeared that, as a resident ol 
Westchester County, he had been en- 
rolled and active in the “left wing” 
the American Labor Party affili- 
ited with the CIO-PAC, had been the 
lefeated nominee of that party for 
the State Supreme Court in the Ninth 
Judicial District last fall, and in cam- 
aigning actively for that judicial 
fice, had made many speeches which 
were characterized as strongly “pro- 
labor” and “pro-C1O” and as sharply 
critical of the employers in conspic- 
uous labor controversies. 

Over the protests of the ClO 
Union, Judge Levy held that “It is 
imperative that those dealing with 
labor problems in a judicial or quasi- 
judicial capacity be wholly free from 
bias” and that the facts disclosed as 
io Mr. PoMERANTz could “only hin- 
der him in the proper performance 
if his task.” The displaced arbitrator 
protested also, as he claimed that to 
sustain the grounds assigned would 
amount to a permanent adjudici- 
ation of his disqualification for elec- 
tion to judicial office. He drew no 
distinction between the right and 
power of the people to elect biased 
candidates to the bench, as they may 
and do, and the possession of the 
qualities of impartiality and disin- 
tcrestedness, which are implicit in the 
qualifications of a judicial officer to 
sit in a particular case, as the Canons 
of Judicial Ethics enjoin. 

Judge Levy evidently thought 
that impartiality was an essential, on 
the part of an officer appointed, at 
least by a Court, to perform a judi- 
So he substituted as 
SAMUEL SEABURY, a 


cial function. 
the arbitrator 
lormer judge of the highest court of 
the state, who later was the President 


of the New York State Bar Asso- 
ciation. 

This opened new complications. 
It appeared that Judge SkABuRY had 
made “pro-labor” speeches, before 
his election to the bench nearly forty 
years ago; also that, more recently, as 
special counsel for the Metropolitan 
Life Insurance Company and other 
employers, he had attacked the val- 
idity of the basic principles of the 
The CIO con- 
tended that a lawyer’s arguments 


Labor Relations Acts. 


could show bias no less than a can- 
didate’s speeches. The CIO did not 
inveigh against partiality, if mani- 
fested toward it by the members or 
staff of a Board. 
Western Union did not charge that 


“eé 


Labor Relations 


anti- 
union” remarks made in private clubs 


bias should be inferred from 
or personal conversations. Because 
the substitution of Judge SEABURY is 
being contested by the CIO on ap- 
peal to the Court of Appeals after 
the Appellate Di- 
vision, this department does not com- 


affirmance by 


ment at this time on the many rami- 
fications of the issues, beyond indi- 
cating the many doors which are 
opened. 


@ Members of the American Bar As- 


sociation, along with many other 
citizens, read with 
profound regret 
the 


ment by 


announce- 
former 
Judge HatronW. 
Dal- 
las, Texas, the 71- 
Chair- 


man of the Com- 


SUMNERS, ol 
year-old 


mittee on the Ju- 
HATTON W.Sumners “liciary in the Na- 
tional House of 
Representatives, that he will not be a 
candidate for re-election to the Con- 
gress when his present term expires. 
SUMNERS has been a member of the 
Congress since 1913; he entered the 
House on March 4, 1913, the day on 
Ray- 
burn, now Speaker, began his career. 


which his fellow-Texan, Sam 
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Only Representatives Sabath of Illi- 
nois and Doughton of North Caro- 
lina have served longer. He has been 
identified with the drafting and en- 
actment of a great deal of legislation 
to improve the administration of jus- 
tice, and is the only member of the 
Congress who has ever received the 
Bar Medal 
for distinguished services to 


American Association 
(1944) 
jurisprudence. 

Chairman Sumners was out- 
spoken in his criticism of the Federal 
Government, in his announcement 
that he would not seek re-election. “] 
have watched what my own genera- 
tion, under administration of both 
parties,” he said, “has been doing to 
the of democratic 


greatest system 


government ever evolved through 
the processes of the ages. 

“By ignoring principles and the 
lessons of history, and accepting the 
theories of men and _ political ex- 
pedience for our guidance, we have 
made vassals of our states and de- 
pendents of our people. 

“By concentration of govern- 
mental power and drafts upon the 
Federal have 


lreasury, we now a 


financially ‘busted’ great piled-up 
mass of governmental confusion be- 
yond human comprehension, impos- 
sible of democratic control, extrava- 
gant, wasteful, inefficient, and by its 
nature the instrumentality of favor- 
itism, tyranny, oppression, and cor- 
ruption, and the destroyer of the self- 
reliance and _ self-respect and gov- 
ernmental capacity of the people, 
qualities without which no people 
can remain free.” 

SumMNerS declared that the only 
hope ‘he could see for a sounder fu- 
ture would lie in a recognition, by 
the rank and file of people, that 
there is “common danger and a com- 
mon duty.” To that end, he pro- 
poses, when he leaves the Congress, 
to carry that message to civic and 
patriotic organizations. He has con- 
cluded that in that way he can better 
serve “a great people” than by acting 
as their representative in Congress 
under the present conditions. 
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Harlan Fiske Stone 
1872—1946 

Monday, April 22, while presiding over the session 
of our highest Court, the Chief Justice of the United 
States came to the end of his labors. 

Phat day was not an uneventful one. It was “Opin- 
ion Day.” Eleven opinions were delivered. There were 
dissents in all but four of them. 

The cover of our January issue carried a portrait 
of the Chief Justice, and in recognition of the twenty- 
first anniversary of his appointment to the Supreme 
Court and of twenty-one years of distinguished service 
in the Nation’s highest Court there was also a sketch 
of the most important features of his life and an expres- 
sion of the affection in which he was held. The publica- 
tion of that just tribute during his lifetime is a source 
of happiness to all of us. 

On the cover of this issue appears a new picture olf 
the United States Supreme Court Building with its flag 
at half-mast. This typifies the grief of the Associate 
Justices at the loss of their Chief. In a larger sense it 
typifies the grief of the members of our profession. This 
grief is shared by many persons not members of the 
Bar who had learned to know and admire this great 
personality, whose life has been devoted to the per- 
formance of what he deemed to be his duty in a task 
of great responsibility under the weight of special 
difficulty. 

In its next issue the JOURNAL will present an appraisal 
of Chief Justice Stone’s judicial career. 

An important part of the work of a Chief Justice is 
administrative. It demands a spirit of friendly helpful- 
ness. The testimony of those who had been associates 
with him and shared his responsibilities prove that he 
exercised that helpful spirit with the most tactful diplo- 
macy. When, however, a controversy arose involving a 
question of principle he was as steadfast as the granite 
hills of his native state. 
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lhe House of Delegate s Meets Again 


Later in the calendar year than usual, the mid-yea 
sessions of the House of Delegates will be convened a 
the Edgewater Beach Hotel in Chicago, on May 27, 28 
and 29. The time of this meeting is due to the fact thar 
the 1945 Annual Meeting of the Association could no) 
be held until the week of December 17. 

A considerable grist of recommendations for debay 
and action will be presented by the Association’s many 
Sections and Committees. These are the results of five 
months of work since the Annual Meeting. 

Some of the proposals for action in the field of legis 
lation and legal policy are important for the future of 
the profession and the republican form of government 
in the United States. The nominations by the Stax 
Delegates for officers of the Association and members o! 
the Board of Governors will be made, for election at the 
Annual Meeting in Atlantic City in October; and the 
time for independent nominations by petition will be. 
gin to run. 

At some time during this meeting of the House, a 
notable debate will take place, between those who de- 
spair of peace and world law through the Charter of The 
United Nations and favor a declaration for “World fed 
eration now”, and those who support the attitude voted 
by the House of Delegates on December 18 (32 A.B.A.] 
9 and 13) and urge “united American support” for The 
United Nations, along with “active consideration” of 
strengthening amendments of the Charter. 

In anticipation of that issue before the Association's 
representative body, Fyke Farmer, of Tennessee, has 
written a reply to Reginald Heber Smith’s article, “Hope 
or Despair as to the UNO” (32 A.B.A.J. 63) and to two 
editorials in the JOURNAL. Mr. Smith and William L. 
Ransom join in answering Mr. Farmer’s article and sup- 
porting the position taken by the House of Delegates 
after debate. It will be for the House to decide whether 
the Association's attitude of staunch support for the 
United Nations shall now be changed. 


Another Step Toward Enactment 


The unanimous passage of the Administrative Pro- 
cedure Bill by the Senate (S. 7 as revised) has been fol- 
lowed by the favorable reporting of the bill to the House 
of Representatives, by its Committee on the Judiciary. 

The House bill (H.R. 5988) contains several amend- 
ments of the Senate bill. These are reported elsewhere 
in this issue. They have been approved by the Associ- 
ation’s Committee on Administrative Law, and the bill 
as amended has the approval of Attorney General Tom 
C. Clark. On the whole, they are regarded as further 
improvements of this salutary measure. Members of the 
Association will do well to familiarize themselves with 
the changes. 

Favorable action by the House, soon after the Easter 
recess, is hoped for. If the Senate accepts the House 
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amendments, a conference committee and report will be 
unned essary. 

Phe development and progress of this‘remedial legis- 
lation have been handled in a manner which is highly, 
creditable to the legislative branch of government and 
to all concerned with it. 


Improving Miltary Justice 


With so many millions of our young men and women 
lately in the Armed Forces and others being called for 
training and service, the courts-martial systems in the 
\rmy and Navy are an important part of the American 
system of administering justice according to law. The 
courts-martial systems are probably the only part of the 
administration of justice which has not been changed 
substantially and improved, during the past twenty- 
five years. 

When the distinguished lawyer-soldier who is the 
Secretary of War wished to have an independent study 
made of the Army courts-martial system, with a view 
to recommendations for its improvement, he turned 
naturally to the American Bar Association for that assis- 
tance, from its long leadership and experience in im- 
proving the administration of justice. 

Secretary Patterson asked President Willis Smith of 
our Association to nominate from its membership an 
\dvisory Committee for the War Department. A Com- 
mittee which included four former Presidents of the 
\ssociation, headed by Dean Arthur T. Vanderbilt as 
Chairman, was recommended. Secretary Patterson made 
the appointments, and the Committee promptly took up 
its important work. Only the improvement of the courts- 
martial system will be considered by the Committee. 
The review of individual cases of claimed injustice is 
being made by many groups of lawyers, constituted 
within the War Department. 

The call upon the American Bar Association for 
this remedial task in the field of justice under law is the 
climax and culmination of the Association’s legal as- 
sistance to both the Army and Navy throughout the war. 
rhe personnel of the Advisory Committee assures a 
diligent study and well-considered recommendations. 


The World Court in Sesston 


Heartening news comes from The Hague, that the Inter- 
national Court of Justice has met, chosen its officers, 
and begun its sittings, as a further step by which the 
United Nations, the Charter, and the Statute of the 
Court, will place emphasis upon the judicial determi- 
nation of international legal disputes. The announce- 
ment of the organization and availability of the great 
Court comes at a most opportune time, as a confirma- 
tion that the Court is a corner-stone in the structure 
which has been built to establish the ascendancy of peace 
and justice under law. 

Happily the members of the reconstituted Court re- 
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tained as its President the experienced and sagacious 
Guerrero of Salvador, who has headed the Court through 
critical years. Basdevant of France is the Vice President: 
he also has had long experience in the struggle to estab- 
lish justice and law among the Nations. 

American lawyers will hail and support the decla- 
ration, made by Paul-Henri Spaak, of Belgium, President 
of the Assembly of the United Nations, at the first 
sitting of the Court, that “we are looking forward to the 
day when the jurisdiction of your Court will be obliga- 
tory for all Nations”. 

Three steps seem to be imperative, in order to give 
to the Court the prestige and pre-eminence contem- 
plated by the Charter and the Statute: That the United 
States shall file very soon a Declaration of its acceptance 
of the compulsory jurisdiction of the Court; that the 
Nations shall inaugurate the practice of submitting 
promptly to the Court the determination of their inter- 
national legal disputes; and that the governments and 
peoples of the world shall create a moral climate of 
respect for the Court, for the processes of impartial 
arbitrament of disputes according to law, and for un- 
grudging acceptance of the Court’s decisions and com- 
pliance with them in good faith. 

The place and part of the Court in fulfilling the 
objectives of the United Nations were not accomplished 
merely by the adoption of the Charter and the Statute. 
Already the view has been expressed in the Security 
Council that although the International Court of Jus- 
tice is “the principal judicial organ” of the United 
Nations, the Security Council also has judicial powers 
and can sit, hear and weigh evidence, and render de- 
cisions in disputes, virtually as a Court. 

The practice of referring legal disputes to the World 
Court is likely to become prevalent, among the Nations 
and on the part of the Security Council, now that the 
Court is organized and in session, ready to receive cases. 


Conscription and the Constitution 


Ihe spirited constitutional debate between Professor 
Harrop Freeman, of the Cornell Law School, and W. 
Randolph Montgomery, of the New York Bar, as to the 
constitutionality of obligatory universal military train- 
ing in peacetime, enters its “second round” in this issue. 
The controversy had its origin in the Virginia Law 
Review, with a scholarly article by Professor Freeman 
and a forthright reply by Mr. Montgomery. The con- 
troversy was commented on in 31 A.B.A.]. 534, and the 
opinion was expressed that so vigorous a controversialist 
as Professor Freeman_would not be likely to let the 
matter rest on Mr. Montgomery’s rejoinder. 
Unexpectedly, Professor Freeman has offered first 
to the JOURNAL an article which further elucidates his 
views. At our invitation, Mr. Montgomery has sub- 
mitted a reply. The “con” and the “pro” of the validity 
of the peacetime requirement of compulsory military 
(Continued on page 313) 
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Labor Law 
State Constitutional Provision Against 
Closed Shop 
American Federation of Labor v. J. 
Tom Watson, 90 L. ed. Adv. Ops. 
715; 66 Sup. Ct. Rep. 761; 14 U. S. 
Law Week. 

American Federation of Labor, 
and others brought this suit against 
the Attorney General of Florida to 
enjoin the enforcement of a 1944 
amendment to the Florida constitu- 
tion reading as follows: “The right 
of persons to work shall not be de- 
nied or abridged on account of mem- 
bership or non-membership in any 
labor union, or labor organization; 
provided that this clause shall not 
be construed to deny or abridge the 
right of employees by and through a 
labor organization or labor union to 
bargain collectively with their em- 
ployer.” 

A three-judge federal court dis- 
missed the complaint. The Supreme 
Court remanded the 
cause with directions to retain the 


reversed and 


bill pending the determination of 
proceedings in the state courts in- 
volving the 
amendment. 


construction of the 

The case was not argued on the 
merits, the Court having limited ar- 
gument to jurisdictional questions. 

Mr. Justice Doucias delivered 
the opinion of the Court. He states 
that jurisdiction is found in § 24 (8) 
of the Judicial Code which grants to 
federal district courts jurisdiction of 





* Assisted by James L. Homire; labor 
cases by E. J. Dimock, member of the Board 
of Editors. 
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all “suits and proceedings arising un- 
der any law regulating commerce” 
irrespective of the amount involved. 
He finds that a substantial claim is 
made that the amendment conflicts 
with the National Labor Relations 
Act in denying a right to the closed 
shop alleged to be granted by the 
act, a federal “law regulating 
commerce.” 

He holds that the case 


proper one for a three-judge court 


was a 


despite the claim that a provision of 
a state constitution was not a “stat- 
ute” within the terms of the applica- 
ble § 266 of the Judicial Code. 

He finds the allegations of the 
bill sufficient to state a cause of ac- 
tion in equity, basing his conclusion 
on the statement: “The crux of the 
matter is the allegation that there is 
an imminent threat to an entire sys- 
tem of collective bargaining, a threat 
which, if carried through, will have 
such repercussions on the relation- 
ship between capital and labor as to 
cause irreparable damage.” 

The Justice holds, however, that 
the lower court was wrong in passing 
on the merits of the controversy be- 
the Florida had_ con- 
strued the amendment, calling atten- 


fore courts 
tion to quo warranto proceedings 
presently pending there as well as 
other forms of action which might 
be there availed of. He points out 
that the question is open whether 
the amendment is self-executing and 
that there are questions as ‘to the ef- 
fect of the proviso, suggesting, inter 
alia, the possibility that the right to 
bargain collectively which is _pre- 
served may refer to the right granted 
by the National Labor Relations Act. 


by Edgar Bronson Tolman* 


He refuses to give effect to the 
argument that the amendment can- 
not be so construed as to eliminate 
the question of due process, saying 
that no individual workman is in 
court asserting rights against unions 
or employers and that the case does 
not involve litigation by unions to 
enforce closed shop agreements 
against employers. He notes also that 
a decision that the act was not self- 
executing would eliminate the due- 
process question. 

He rejects the contention “that 
since the continuance of litigation 
in the state courts is the only ground 
asserted for equitable relief, the en- 
tire purpose of the present suit will 
be defeated by retaining the bill 
pending determination of proceed- 
ings in the state courts’, saying: 
“The resources of equity are not in- 
adequate to deal with the problem 
so as to avoid unnecessary friction 
with state policies, while selective 
cases go forward in the state courts 
for an orderly and expeditious ad- 
judication of the state law questions.” 

The Cnier Justice delivered a 
dissenting opinion in which he ex 
presses the view that, instead of b« 
ing retained, the suit should have 
been dismissed for want of jurisdic 
tion in equity. He first states, in sub 
stance, that the case does not present 
the unusual circumstances necessar\ 
to justify interference with proceed 
ings in state courts. He places fu 
ther reliance upon the argument, re 
jected by the majority, that reten 
tion of the bill pending state court 
proceedings the only 
ground asserted for equitable relief. 

Mr. Justice MurpHy dissented in 


eliminates 
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part on the ground that the ques- 
tions were ripe for adjudication 
without state-court action and that 
the court below was right in passing 
upon the merits. 

Mr. Justice Jackson did not 
participate. 

Ihe case was argued by Mr. Her- 


bert S. Uhatcher for American Fed- 


eration olf Labor, etc. and by Mr. J. 
fom Watson, Mr. Howard S. Bailey, 
and Mr. Sumter Leitner tor Watson, 


étc. 


Wagner Act—Court Review—Failure 
to Urge Objection Before Board 


Vational Labor Relations Board vy. 
Cheney California Lumber Co., 90 
L. ed. Adv. Ops. 572; 66 Sup. Ct. 
Rep. 553; 14 U. S. Law Week 4189. 


The Ninth Circuit Court of Ap- 
peals, in a proceeding by the Na- 
tional Labor Relations Board for en- 
forcement of a cease-and-desist order 
based on findings of unfair labor 
practices, modified the Board’s order 
by striking out a paragraph in gen- 
eral directing the employer to desist 
irom interfering with its employees 
in the exercise of their rights with re- 
spect to labor organizations guaran- 
teed in § 7 of the Wagner Act. 
lhe Supreme Court reversed, holding 
that the paragraph should not have 
been exscinded. 

Mr. Justice FRANKFURTER deliv- 
ered the opinion of the Court. He 
distinguishes Labor Board v. Express 
Pub. Co. (312 U.S. 426) . He holds that 
the employer’s objection to the para- 
graph in question came too late. 

The Cuirr Justice delivered a 
concurring opinion. He gives it as his 
view, however, that § 10(e) cannot 
rightly be construed to be also “a 
limitation on the court’s power to 
conform its own process to accepted 
legal standards applied to the ‘entire 
record’ which § 10(e) requires to be 
filed with it.” 

Mr. Justice JAcKson did not 
participate. 

The case was argued by Miss 
Ruth Weyand for National Labor 
Relations Board and there was no 
appearance for Cheney California 
Lumber Company. 
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Eminent Domain 


Just Compensation to Lessee Where 
Lessor’s Entire Interest Has Been Taken 
—U. S. v. General Motors Corpora- 
tion, 323 U. S. 373, Distinguished. 


U. S. v. Petty Motor Company, 90 
L. ed. Adv. Ops. 526; 66 Sup. Ci. 
Rep. 813; 14 U. S. Law Week 4195. 


‘These cases arose trom the filing 
of a petition by the Government to 
take a building for temporary use 
during the war. Owner and tenants 
were made defendants. An order was 
entered authorizing the taking of 
immediate possession and appropri- 
ate notices were served on the tenants 
of the dates on which their various 
premises would be occupied. 

The Government and the owne1 
of the building agreed upon a settle- 
ment; the case was dismissed as to 
the owner and proceeded as to the 
compensation to be paid the tenants. 

Just compensation was ascertained 
and allotted to the various tenants 
for the temporary taking of possession 
and judgment entered accordingly. 
The tenants with certain exceptions 
held under contracts from 
month to month. Other tenants had 
various options for extension. ‘The 
lease of one of the tenants contained 


oral 


a clause terminating its right in case 
of the filing of a petition for con- 
demnation. As to that tenant it was 
held that it was entitled to no part 
of the award to the owner because 
of the 
before condemnation. 


termination of its interests 


As to the other tenants, evidence 
was heard concerning the value ol 
the respective tenants’ rights to com- 
pensation. Compensation was award- 
ed by the jury and a judgment en- 
tered. The Circuit Court of Appeals 
approved the judgment and the 
amount of the compensation on the 
theory of the General Motors case, 
323 U.S. 373. The case was taken on 
certiorari and the Supreme Court 
reversed. 

The opinion of the Court was de- 
livered by Mr. Justice REED. 

His opinion declares that just 
compensation has come to be recog- 
nized as the value of the interest 


taken, and it is noted that this does 
not mean “the value to the owner 
for his particular purposes or to the 
condemnor for some special use but 
a so-called market value”. It is there- 
fore emphasized that many items of 
damage including particularly the 
cost of relocation are not recognized 
by the Federal courts as elements of 
market value. 

The tenants relied on the Gen- 
eral Motors case, supra, but that case 
was distinguished by the Court. In 
that case not all the property but a 
part thereof was taken and the tenant 
therefore was faced with the neces- 
sity of surrendering possession, mov- 
ing his fixtures and equipment and 
then returning into possession and 
re-equipping the premises. 

It was accordingly held that on 
new trial each tenant except one 
whose interest was terminated by the 
provisions of the lease itself “should 
be permitted to prove damages for 
the condemnation of its rights for 
any remainder of its term which ex- 
isted after its ouster by the order ol 
possession but not costs of moving 
or relocation.” 

Mr. Justice RUTLEDGE concurred 
in the result. He pointed out how- 
ever that doubt might exist as to 
whether one of the tenants was not 
in a position similar to that which 
was the basis of the holding in the 
General Motors case, that where only 
a part of a leasehold term was taken, 
the cost of vacating the premises and 
retaking possession were recoverable 
and his concurrence was complete 
except the reservation so made. 

Mr. Justice FRANKFURTER and Mr. 
Justice JACKSON took no part in the 
consideration or decision of these 
cases. 

The case was argued by Mr. Ar- 
nold Raum for the United States 
and by Mr. Shirley P. Jones for Petty 
Motor Company. 


Tennessee Valley Authority Act 
United States ex rel Tennessee 
Valley Authority v. Welch, 90 L. ed. 
Adv. Ops. 685; 66 Sup. Ct. Rep. 715; 
14 U. S. Law Week 4276. 


The Authority sought to condemn 
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land needed for dam and reservon 
sites and other purposes. 

The District Court despite the 
provisions of the Act that it shall be 
liberally construed to effect the pur- 
poses of the Act held that the power 
The Cir- 
The 
Supreme Court reversed. Mr. Justice 


to condemn did not exist. 
cuit Court of Appeals afhrmed. 


BLack delivered the opinion of the 
Court. 


“es 


The opinion states that “it is the 
function of Congress to decide what 
type of taking is for a public use and 

. the agency authorized to do the 
taking may do so to the full extent of 
its statutory authority.”” On the au- 
Vester, Mr. 
Justice BLAck says: “We hold that 
the TVA _ took 


volved for a public purpose, if, as we 


thority of Cincinnati v. 


the tracts here in- 
think is the case, Congress authorized 
the Authority to acquire, hold, and 
use the lands to carry out the pur- 
poses of the TVA Act.” 

Mr. Justice FRANKFURTER and 
Mr. Justice Reep delivered separate 
opinions concurring in the result. 

The Cuter Justice joined in Mr. 
Justice RrEp’s opinion. 

Mr. Justice JACKSON did not par- 
ticipate. 

The cases were argued by Mr. 
Joseph C. Swidler for United States, 
etc., and by Mr. George H. Ward 
and Mr. McKinley Edwards for the 
objectors. 


Federal Jurisdiction 


Suit to Recover Damages for Alleged 
Violation by Federal Officer of Con- 
stitutional Right 

Bell et al. vy. Hood et al., 90 L. ed. 
Adv. Ops. 758; 66 Sup. Ct. Rep. 773; 
14 U.S. Law Week 4290. 


This case involves points not 
heretofore passed upon by the Court. 
\n action was brought against agents 
of the Federal Bureau of Investiga- 
tion seeking damages on account of 
alleged violations of the petitioners’ 
rights to due process of law. The 
trial court dismissed the complaint 
for lack of jurisdiction on the ground 
that the action was not one which 
arose under the Constitution or 
laws of the United States. The 
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Circuit Court of Appeals affirmed. 
The Supreme Court reversed the 
judgment. Mr. Justice BLack de- 
livered the opinion of the Court. 
The F.B.I. that 


the action was a common law action 


agents contended 
for trespass, actionable under state 
law and hence does not arise under 
the Constitution or laws of the 
United States. 

The Court rejects these conten- 
tions. It that 
plaint presents a question which 


is declared the com- 
must be determined in the exercise 
of jurisdiction—not by a denial of 
jurisdiction. Noting that the ques- 
tion is a novel one, Mr. Justice BLACK 
states, “The issue of law is whether 
federal courts 


can grant 


recovery for damages said to have 


money 


been suffered as a result of federal 
officers the Fourth and 
Fifth Amendments. That question 


violating 


has never been specifically decided 
by this Court.” 

Mr. Justice REED concurred in 
the result. 

The Cnirr Justice and Mr. 
Justice BurTON joined in a dissenting 
opinion, holding that if any cause 
of action exists it is actionable under 


state law, and that this question 
should not be transferred from the 
state to federal court jurisdiction. 


Mr. Justice did not 


participate. 


JACKSON 


The case was argued by Messrs. 
A. L. Wirin and Russell E. Parsons 
for Bell and by Mr. Frederick Ber- 
nays Wiener for Hood. 


Anti-Trust Law 


Proof of Damages Caused by Con- 
spiracy 

Bigelow et al. v. RKO Radto Pic- 
tures, Inc., et al., 90 L. ed. Adv. Ops. 
579; 66 Sup. Ct. Rep. 574; 14 U. S. 
Law Week 4224. 


The petitioners, owners of an in- 
dependent moving picture theatre in 
Chicago, sued the respondents who 
distribute films and also own or con- 
trol important “first-run” theatres in 
Chicago, for treble damages under 
the Sherman and Clayton Acts. The 
suit was brought in the federal court 
in Chicago. The independent charged 


the distributors with conspiring to 
prevent it from securing pictures un. 
til after preferred exhibitors had 
shown them in earlier runs, so that 
the independent was thus discrimi- 
nated against in the distribution of 
feature theatres 
the 


films in favor of 


owned or controlled by dis. 
tributors. 

After a jury trial, a verdict for 
$120,000 was awarded the independ- 
ent, and judgment for treble that 
sum was entered by the court, as pro- 
the 
Court of Appeals reversed, on the 
ground that there was insufficient 


evidence of damages to go to the 


vided by statute. The Circuit 


jury. On certiorari, the Supreme 
Court reversed. The Cuier Justice 
delivered the opinion of the Court. 

The opinion describes the method 
of distribution, as shown by the evi- 
dence. It appears that the distributors 
exhibit feature films in their own 
theatres first, in the Loop section, 
and then in their other theatres, af- 
ter lapse of four weeks, outside the 
Loop for periods known as “A.” “B”" 
and “C” pre-release weeks. There- 
after, the period of “general release” 
follows, and independents may ob 
tain the films. This method of dis- 
tribution is inter-related with a price 
fixing arrangement, to support the 
admission charges for the “‘first-run” 
theatres. In addition, for a period 
covered by the evidence, the distribu- 
tors introduced a system of “double 
features”. Under this arrangement 
the independents, who had previously 
been able to obtain some films which 
had not been shown in respondents’ 
theatres, were no longer able to do 
so. The evidence of damages in- 
cluded two comparisons of the plain- 
tiff’s receipts with receipts of one of 
the comparable 
competitive theatres. Under the dis- 
criminatory release system the inde 


distributors’ and 


pendent’s receipts were less than the 
competitor’s by $115,982, for a five- 
year period, Another comparison cov- 
ered a five-year period after the 
double-feature arrangement went into 
effect. In this period the competitor's 
receipts exceeded the independent’s 
receipts by $125,659 

The Court holds that the evidence 
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was sufficient to support the verdict. 
[he opinion observes that while, 
even in a case where the defendants’ 
own wrong prevents a more precise 
computation of damages, the jury 
may not render a verdict based on 
speculation, nevertheless “the jury 
may make a just and reasonable esti- 
mate of the damage based on rele- 
vant data” and may “ ‘act on prob- 
able and inferential as well as upon 
~»« Jey 


other rule would enable the wrong- 


direct and positive proof’ 


doer to profit by his wrongdoing 
at the expense of his victim. It weuld 
be an inducement to make wrongdo- 
ing so effective and complete in every 
case as to preclude any recovery, by 
rendering the measure of damages 
uncertain. Failure to apply it would 
mean that the more grievous the 
wrong done, the less likelihood there 
would be of a recovery.” 

Mr. Justice FRANKFURTER dis- 
sented. 

Mr. Justice JACKSON did not 
participate. 

The case was argued by Mr. 
Thomas C. McConnell for Bigelow 
and by Mr. Edward F. McClellen 
for RKO. 


Domestic Relations 


Divorce and Alimony—Due Process 


Griffin v. Griffin, 90 L. ed. Adv. Ops. 
534; 66 Sup. Ct. Rep. 556; 14 U.S. 
Law Week 4217. 


Grace Griffin brought an action 
in the District Court of the District 
of Columbia against her husband, 
George Griffin, for enforcement ol 
an order for alimony granted her by 
the Supreme Court of New York in 
1938. The question involved was “the 
extent to which due process permits 
the New York adjudication to be 
made the basis for recovery in an- 
other jurisdiction.” 

Mrs. Griffin had been granted an 
interlocutory judgment of divorce 
in 1924; that court granted alimony 
in 1926; then followed a long se 
quence of judicial proceedings in the 
New York courts. This case challenges 
the judgment and order of Febru- 
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ary 19 and 23, 1938, for arrearages 
of alimony and the issuance of execu- 
tion because entered without notice 
to the husband, the contention being 
that even if those proceedings follow 
the New York practice, the due proc- 
ess doctrine did not permit their rec- 
ognition in the courts of the District 
of Columbia. 

Mrs. Griffin’s judgment in the 
District Court was affirmed by the 
Circuit Court of Appeals of that Dis- 
trict, and reversed by the Supreme 
Court. 

The opinion was delivered by 
the CHIEF JUSTICE. 

The validity in New York of the 
judgment for alimony and of all of 
the proceedings in the New York 
courts up to and including those of 
June, 1936, was recognized but as to 
the orders and judgments of Febru- 
ary, 1938, it was held that due process 
of law did not permit enforcement 
in the District of Columbia of the 
subsequent judgments rendered with- 
out actual notice to the judgment 
debtor. 

The proceeding was in the form 
of a petition for declaratory judg- 
ment and it was held that upon fur- 
ther proceedings below the judg- 
1936, 


amount due for alimony, were enti- 


ments of June, stating the 
tled to recognition and that the hus- 
band was entitled to make whatever 
defense he had by way of payment o1 
other recognized defense as to the 
amount which subsequently accrued. 

Mr. Justice RUTLEDGE dissented 
in part. He concurred in the opinion 
except insofar as it held that the 
New York judgment of 1938 was in 
valid as to installments of alimony 
and interest subsequent to 1936. 

Mr. Justice FRANKFURTER declared 
his agreement with the opinion of 
Mr. Justice RUTLEDGE, stating the spe- 
cial basis of his own view, namely, 
that judgments for alimony were in 
a very different class from judgments 
for “lump sum indebtedness” and 
that the application of the due pro- 
cess doctrine to those judgments must 
take account of the peculiar nature 
of alimony. For those reasons he de- 


clared that the judgment otf the 
courts of the District of Columbia fon 
alimony and interest. computed on 
the basis of the 1938 adjudication, 
should have been athrmed. 

Mr. Justice JACKSON took no part 
in the consideration or decision of 
this case. 

The case was argued by Mr. Wil- 
liam H. Griffin, pro se, and by Mr. 
A. M. Goldstein for Grace H. Griffin. 


Renegotiation 


War Contracts 


Macauley v. Waterman Steamship 
Corp., 90 L. ed. Adv. Ops. 676; 66 
Sup. Ct. Rep. 712; 14 U. S. Law 
Week 4275. 


The company brought suit in the 
District Court for a declaratory judg- 
ment and injunction against the 
Chairman of the Maritime Commis- 
sion and the Maritime Commission 
Price Adjustment Board, to declare 
that certain contracts were not sub- 
ject to the Renegotiation Act and to 
prohibit further renegotiation pro- 
ceedings. The complaint was dis- 


missed because the company had 
failed to exhaust the administrative 
remedies provided in the Renegotia- 
Act. The Court of Appeals 


reversed. Certiorari was granted be- 


tion 


cause of the importance of the 
question. 

The dismissal of the complaint 
was upheld in an opinion by Mr. Jus- 
tice BLack. Mr. Justice DOUGLAs con- 
curred in the result, without opinion. 


The opinion summarizes the ad- 


ministrative procedure culminating 


in a “de novo” proceeding before 
the Tax Court, and holds that the 
statutory plan contemplates jurisdic- 
tion in the Tax Court to determine 
whether a specific contract is subject 
to renegotiation. As least until this 
procedure is exhausted, a contracto1 
is not entitled to review by any other 
court. 

The case was argued by Mr. 
Robert L. Stern for the government, 
and by Mr. V. Bon Geaslin for the 
company. 
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Bankruptcy 


Subsidiary Corporations — Res Ad- 
judicata - 


Duggan v. Sansberry, 90 L. ed. Adv. 
Ops. 622; 66 Sup. Ct. Rep. 657; 14 


U.S. Law Week 4228. 


Christopher Engineering Com- 
pany filed a petition for reorganiza- 
tion under Chapter X in a federal 
court in Missouri in December, 
1943. 


\ircraft Corporation was adjudged 


About a month later National 


a bankrupt by a federal court in 
Indiana, in ordinary bankruptcy 
proceedings, involuntarily, on peti- 
tion of its creditors. The trustee of 
Christopher claimed that National 
was a subsidiary of Christopher. 
Proceedings in the Indiana court 
were prosecuted to the point of 
directing a sale of National’s prop- 
erty, and notices of the proceedings 
were sent to Christopher's trustee as 
matters progressed. On the day prior 
to the sale of National's assets the 
District 
petition. filed therein on behalf of 


Missouri Court allowed a 
National, and enjoined sale of its 
properties. Copies of the injunction 
served on National’s trustee. 
the 


were 
But 
referee approved it. 


sale went forward and a 
The approval 
order was affirmed by the District 
Court. The Circuit Court of Ap- 
peals affirmed, holding that there 
had been no finding of the jurisdic- 
tional fact by the Missouri District 
Court that National was a subsidiary 
of Christopher when the latter filed 
its petition for reorganization or 
on the date when National went 
into bankruptcy involuntarily. That 
court also was of the view that when 
a subsidiary has been adjudicated 
bankrupt and a trustee appointed in 
one jurisdiction, it may not there 
after file a petition for reorganiza- 
tion in proceedings with its parent. 

On certiorari, the Supreme Court 
Mr. Justice RUTLEDGE de- 
livered the opinion of the Court. 


reversed. 


He concludes that irrespective of 


whether National's petition was 


properly filed, the Indiana court, 
on being notified of the petition, its 
approval, and the injunction in the 
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Missouri court, should have stayed 
the sale. Without determining 
whether §113 or §148 is applicable 
here, the Court concludes that the 
judge had power to stay the proceed- 
ings, when the reorganization peti- 
filed by National in 


tion was 


Indiana. 

Since parties to the reorganiza- 
tion proceedings in Indiana had an 
opportunity to be» heard on the 
the parent-subsidiary 
the conclusion is 
reached that the same question could 
not be collaterally litigated in the 
ordinary proceeding, 
and that it is not the proper inter- 
pretation of the statute to allow a 
collateral trial of that question in 
the court of ordinary bankruptcy. 


question of 
relationship, 


bankruptcy 


Mr. Justice JACKsON did not par- 
ticipate. 

The case was argued by Mr. 
George O. Durham for Duggan etc., 
and National Aircraft Corporation 
and by Mr. Isidore Feibleman and 
Mr. Charles B. 
Sansberry. 


Feibleman for 


Criminal Law 


The Assimilative Crimes Act 


Williams v. U.S.,90 L. ed. Adv. Ops. 
750; 66 Sup. Ct. Rep. 778; 14 U. S. 
Law Week 4281. 


A jury found a married white 
man guilty of rape of an unmarried 
Indian girl between 16 and 18 years 
of age. The federal district court of 
Arizona entered judgment on the 
verdict. The Circuit Court of Ap- 
peals, Ninth Circuit, afhrmed by a 
divided court. The Supreme Court 
reversed. 

Mr. Justice BurToN delivered the 
opinion of the Court. He states that 
“The case turns upon the applica- 
bility of the Assimilative Crimes 
Act”. That Act is a glaring example 
of complicated, confusing and un- 
intelligible draftsmanship. 

Mr. Justice BURTON interpreted it 
as providing that any offense against 
the criminal laws of a state commit- 
ted in an Indian reservation of which 
no other federal 


criminal statute 


takes cognizance, should be punish. 
able and subject to the same penalty 
provided by the law of the state in 
which the reservation is located. 

Because the facts fail to show guilt 
under the statute of Arizona, and be. 
cause there were “many sections of 
the Federal Criminal Code” appli. 
cable to the situation, which super- 
seded state law as to the offenses in 
question, it was held that “the As. 
similative Crimes Act does not make 
the Arizona Code applicable to the 
facts of this case. 

Mr. Justice RUTLEDGE concurred 
in the result. 

Mr. Justice JACKSON took no part 
in the consideration or decision of 
this case. 

The case was argued by Mr. Sam- 
uel Slaff for Williams and Mr. Irving 
F. Shapiro for the Government. 





Note: All opinions handed 
down before the deadline for 
this issue were reviewed and in 
type in time for publication, 
but because of the continuing 
shortage of paper and the de- 
mands on our limited space we 
have been obliged to select for 
this issue a few of the more im- 
portant opinions. We here in- 
sert the headnotes, titles and 
citations of the cases not here 
reviewed so that those who find 
themselves interested in the sub- 
ject matter may know where to 
find the cases. 











Taxation 


Tax on Severance of Timber from 
National Forest Reserves 

Wilson et al. v. Cook, 90 L. ed. Adv. 
Ops. 609; 66 Sup. Ct. Rep. 663; U. S. 
Law Week 4232. 


Family Partnerships—Income Taxa- 

ble to Husband 

Commissioner of Internal Revenue 

v. Tower, 90 L. ed. Adv. Ops. 559; 66 

Sup. Ct. Rep. 532; 14 U. S. Law Week 
(Continued on page 312) 
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“BOOKS FOR LAWYERS” 
(Continued from page 276) 
Nations Conferences — Dumbarton 
Oaks, Yalta, Mexico City, San Fran- 
cisco. The limited concept and the 
deficiencies in plan, at Dumbarton 
Oaks, confirm that San Francisco vi- 
talized and saved what must other- 
Yalta’s 
agreements nearly wrecked the Char- 


wise have failed. “secret” 
ier, and their consequences still im- 
peril the world’s chance for peace. 
Evidently Miss Dean completed a 
lew months ago her research and het 
writing without information of the 
agreement with Russia, in February 
of 1945, as to the Kuriles, for ex- 
ample; her documentation of the 
Crimea Conference is incomplete, 
through no fault of her own. 

The Mexico City Conference and 
the Act of Chapultepec are reveated 
as practicable steps toward inter- 
\merican security, with the admis- 
UNO 


possibly of doubtful wisdom at the 


sion Of Argentina to the 
time, but in line with the long-run 
policy of Pan-American solidarity in 
the defense of this hemisphere against 
armed invasion if not against the in- 
sidious infiltration of divisive ideol- 
ogies. Miss Dean’s chronicle of the 
San Francisco Conference, its vexing 
problems, its achievements, and its 
issues, is excellent. Her 
chapter on After” 
wisely does not add the Berlin con 


unsolved 
“Potsdam and 


lerence as a fifth cornerstone of peace. 
Ihe analysis of the active issues (as 
they were before the UNO met) and 
the duty of the individual citizen and 
voter concerning them is clear, but 
some of her views are not accepted 
by all 
organization. 


advocates of international 


SMALL BUSINESS AND VEN- 
TURE CAPITAL: An 
Program. By Rudolph L. Weissman. 
With an Introduction by Ernest G. 
Draper, member of the Board of 
Governors of the Federal Reserve 
System. New York: Harper & Broth- 
ers. 1946. $2.00. Pages xii, 173. 
American lawyers and law offices 
depend largely on the health and 


Economic 


prosperity of small business enter- 
prises, and so on governmental poli- 
cies and fiscal conditions which lead 
venture capital to seek new fields. 
The decline of small enterprises in 
American communities is a matter of 
great concern to the average lawyer, 
as to other citizens. 

The present volume is an incisive 
analysis of the conditions which have 
beset small business and bogged it 
down. The “remedies” which it sug- 
gests as a program for recovery will 
be regarded by some as increasing 
rather than lessening the obstacles 
interposed by government. Such a 
view will be taken by those who re- 
gard a “planned economy” as stifling 
all except the largest and the most 
rugged enterprises. By others, the 
proposals made in this book will be 
regarded as grounded in the com- 
petitive system. Anyhow, here is a 
competent factual analysis and a 
forward-looking view. 


T omonnowss TRADE: Prob- 
lems of Our Foreign Commerce. By 
Stuart Chase. 1945. New York: 
The Twentieth Century Fund. $1.00. 
Pages x1, 156. 


InreRNATIONALTRADEAND 
DOMESTIC EMPLOYMENT. By 
Calvin B. Hoover. New York. Mc- 
Graw-Hill Book Company. $1.75. 
Pages xu, 177. 

Che fifth in the series of reports 
by Stuart Chase for the Twentieth 
Century Fund, as to post-war ques- 
tions which will vitally affect Ameri- 
can life and law, expounds the au- 
thor’s basic thesis that international 
trade is a two-way street—“stuff for 
stuff’—and that if a Nation needs to 
sell, it must also buy—or play Santa 
Claus. In pragmatic fashion he sup- 
ports his “common sense” formula: 


The stuff we produce as a Nation 
>lus the stuff we import 

Less the stuff we export 

Is a measure of our standard of living. 


Mr. Chase depicts strikingly the 


impacts of the issues — “atomic 


‘Books for Lawyers’ 


bombs” for miass- destruction or 
“atomic bricks” for vast technologi- 
cal advances. But he thinks the po- 
litical issues as to international re- 
lationships have to be settled before 
economic policies can gain sway. 

In his thoughtful study for the 
Committee for Economic Develop- 
ment, Mr. Hoover urges a compre- 
hensive, rather complex, and highly 
controlled program for the develop- 
ment of international trade, under 
what he would regard as still the free 
competitive enterprise system and as 
preferable to governmental foreign 
trade or to cartels. In general, he sup- 
ports the blueprints of the American 
program, based on the Bretton Woods 
proposals, the reduction of protective 
tariffs in return for reciprocal conces- 
sions, the regulation of cartels, the 
maintenance of a high level of do- 
mestic employment as fundamental 
for the expansion of international 
trade, the maintenance of a sufficient 
merchant marine, and the limitation 
of “lend-lease” to the war uses with- 


out expectation of repayment. 


InsurANCE AS INTERSTATE 
COMMERCE. By Eimer Warren 
Sawyer. New York: McGraw-Hill 
Book Company. 1945. $2.50. Pages 
xt, 169. 

This addition to the 
Hill 
clearly the effects of the 
Court’s decision in the South-East 


McGraw- 


Insurance Series expounds 


Supreme 


ern Underwriters’ Association case, 
322 U. S. 533 (1944), upon State 
regulation of the insurance business, 
the previous concepts of Federal and 
State regulatory powers, and “the 
vanishing powers of the States.” A 
considered course of action is out- 
lined, to readjust the insurance busi- 
ness and the public regulation of it, 
to the chaotic conditions produced 
by the Court’s reversal of its long- 
established precedents that the tran- 
saction of the business of insurance 
is not commerce. The volume is a 
significant study of constitutional 
trends, in addition to its competence 
in the field of insurance law. 
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“Books for Lawyers” 


Law IERAINING IN CONTI- 
NENTAL EUROPE. By Eric F. 
Schweinburg, New York: Russell 
Sage Foundation. 1946. $1.00. Pages 
129. 
All 


times wondered how their European 


American lawyers have at 
brethren received their legal educa- 
tion and were admitted to the Bar. 
There is a widespread legend that a 
young Englishman becomes a barris- 
ter by being graduated from Cam- 
bridge or Oxford and then eating 
some dinners at one of the Inns of 
Court. As to training for the profes- 
sion on the Continent, we have 
known almost nothing, and even that 
little dealt with only half of the story. 

At last we can satisfy our curi- 
osity and at the same time gain illu- 
minating sidelights on some of our 
own most stubborn problems. In the 
space of a short volume, Dr. Schwein- 
burg gives us in clear, crisp sentences 
an outline or bird’s-eye view of how 
candidates for the Bar are taught law 
and apprenticed in law before they 
can gain admission. 

The opening paragraphs give an 
excellent clue to the scope and em- 
phasis of the work: 

Law Training on the Continent is 
expressly and consistently organized 
as a compound of two parts: (1) a 
non-professional course of study in the 
law department of a university, called 
law faculty; (2) a professional ap- 

prenticeship training in courts, ad- 
ministrative departments, and 
notary offices. Both parts are of equal 
importance; neither nor can 
yield complete results without the 
other. Together they form an integral 
whole. This dual nature is one of the 


law 


does 


most significant characteristics — of 
legal education in Continental Europe 
and a key to understanding it. 
Especial note must be made, how- 
ever, of the second or apprenticeship 
portion of the training. Publications 
in the English language on Conti- 
nental law training focus attention on 
the theoretical, preparatory founda- 
tion afforded by the university. Thus 
it appears as if theoretical study ex- 
hausted the range of the training, or as 
if the unmentioned second part were 
of subordinate importance. The fail 
ure responsible for this misconception 
is particularly unfortunate, since any 
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thing comparable to Continental ap- 
prenticeship training is practically un 
known in the United States. 


The author selects the legal edu- 
cational system of Austria for the 
most detailed description, and this 
choice is welcome because we remem- 
ber that when the Carnegie Founda- 
tion undertook its studies in the field 
of American legal education, it first 
of all asked Professor Josef Redlich 
of Vienna to make an investigation 
and appraisal which resulted in his 
monograph on “The Case Method in 
American Law Schools”. 

The Austrian boy who wants to 
be a lawyer must first complete his 
secondary education which, to make 
the only possible but still inaccurate 
comparison, means finishing _ his 
sophomore year in college. “Conti- 
nental secondary education — proffers 
primarily a specific conditioning of 
the mind and not an aggregate of 
knowledge.” 

Normally at the age of 18 or 19 
he enters the university to study un- 
der the law faculty a wide program 
of prescribed studies for which most 
students require nearly five years. 
The training is in theory. Instruction 
is by lecture. The case method is un- 
known. The aim is to give a core ol 
broad knowledge of general princi- 
ples and an ability to think critically 
and incisively. The curriculum in- 
cludes a large admixture of the po- 
litical and social sciences. 

If he passes all his examinations, 
he then enters upon his seven years of 
apprenticeship training. 

As he must serve one year in the 
courts he generally starts there. This 
is more than being a law clerk for a 
judge. He does legal aid work. Ameri- 
can lawyers who have pondered the 
problem of legal service for persons 
of moderate means will be interested 
to learn that “In a number of Euro- 
pean countries the lower courts are 
required to meet the public demand 
for legal assistance by setting aside 
one or two mornings each week for 
the purpose of giving legal advice 
and actual aid. Not only the indi 
gent, but every one who so desires, is 


entitled to avail himself of | this 
service.” 
“While in a 


years) 


law office (for 6 


the apprentice gradually 
comes to perform the whole range of 
activities that constitute the business 
of the office.” If authorized by the 
attorney who is training him he can 
plead in all courts except the very 
highest. 

The Bar examination is both oral 
and written. It is given at an appel- 
late court by an official commission 
of five jurists. The oral examination 
lasts two hours for each candidate. 
If successful he takes the professional 
oath, and his name is inscribed on 
the list of attorneys. 


I warmly recommend this book 


because it is so stimulating in so 
many directions—more, in fact, than 
I can cover within the proper limits 
of a review. 

Our law schools are asking them- 
selves if they should do more in train. 
ing men who intend to be govern- 
ment lawyers and administrators. 
The Austrian system frankly aims to 
do just that. There is a good deal to 
be said for the proposition that one 
of the best checks on bureaucracy is 
the restraint imposed upon himsel! 
by the man who understands a legal 
principle, grasps it, and adheres to it 
faithfully instead of using it merely 
as a point of departure. Such self-re- 
straint is analogous to judicial self- 
limitation. 

The notary in Austria is an im- 
portant part of the profession. The 
delightful thing is that he is ap- 
pointed to a particular district, he 
can practice nowhere else, and the 
districts are limited in number (only 
75 for all Vienna) which “provides 
notaries with large and secure in- 
comes”. Our committees on The Eco- 
nomic Condition of the Bar might 
get a hint here. 

The last chapter deals with the 
fascinating enigma of the Bar in the 
Soviet Union. At first, lawyers if to.- 
erated at all had almost no training 
The same thing happened at the 
time of our 
“Gradually, 


American Revolution 


this radical attitude 
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yielded ground to some return to the 
id ways and solutions.” 

Everything is subordinate to the 
dominant philosophy of the state and 
even that, as the readers of Mir. 
Charles Prince’s articles in the Jour- 
VAL are aware (31 A.B.A.]. 366-553), 
is in constant flux. 

Training at the present time (so 
far as is known) does not include ap- 
prenticeship. A man studies at one of 
cight Juridical Institutes—that is if 
he can get in, since “the number of 
admissions in each school are rigidly 
limited. Their determination _ is 
made, as hardly needs be said, in con- 
formity with the demands of the 
government.” 

In order to practice, one must 
join a Collegium which is organized 
much as is an integrated bar associa- 
tion in an American State. 

For their actual practice Russian 
lawyers associate themselves together 
in a “collective”. This is something 
like our large law firms, but with 
these differences: There is an attor- 
ney-in-chief who distributes the work 
among the attorneys. And—mark this 

“all fees are paid to the treasurer 
of the collective according to tariffs 
that cover most occasions, so that the 
lawyer himself is entirely free from 
the painful financial dealings with 
clients”. That system may strike a 
responsive chord in the hearts of 
many American lawyers. 

The final eight pages of the book 
constitute a sort of solemn Epilogue. 
If the lawyers of France and of Aus- 
tria had 


trained in some other way, could 


been better trained or 
they have done more to have pre- 
vented their countries and European 
civilization from being overwhelmed? 
Is not all civilization based on the 
root principle of justice according to 
law? Must not lawyers and jurists be 
its expounders, its practitioners, its 
ministers, and its front-line defenders? 

Such questions make us ask our- 
selves if our own legal educational 
methods are as perfect as they could 
be; if they are devised to inculcate 
in men the spirit to strive for the 


strengthening and continual im- 


provement of our own institutions. 
It is easier to ask than to answer. But 
surely we shall be wiser to the extent 
that we are better informed about 
what lawyers elsewhere—professional 
men like ourselves—have tried to ac- 
complish, wherein they have met 
with success, and where they have 
failed. 
REGINALD HEBER SMITH 

Boston, Massachusetts 


Further as to “The Wagner Act: 
After Ten Years”’ 


In a review of the book edited by 
Louis C. Silverberg of the NLRB, 
published in our March issue (pages 
177-78) , a reference was made to the 
unanimous opinion of the United 
States Circuit Court of Appeals for 
the Seventh Circuit in Wyman-Gor- 
don Co. v. NLRB, decided on Febru- 
ary 12. Quotations from the opinion 
were included in the review. In fair- 
ness to the NLRB, the following 
subsequent facts are stated: 

The NLRB thereafter asked the 
Court to modify its opinion in sev- 
eral respects, including the following: 


(a) By deleting the following foot- 
note which appears on page 13 of the 
Court's slip opinion: 


The Board in its brief in its effort 
to excuse Baker argues that his con- 
duct did not “seriously” interfere 
with the work of other employees, 
that his interference did not cause 
a “serious” loss of production, that 
he did not cause “undue” spoilage 
of materials, and that petitioner did 
not prove that Baker was ‘“enor- 
mously” delinquent. If it were not 
before us in print, we would find 
it difficult to believe that any re- 
sponsible person or agency would 
resort to such asinine reasoning. 


(b) By deleting the following lan- 
guage which appears as the second full 
paragraph on page 13 of the Court's 
slip opinion: 


The Board, in response to petition- 
er’s contention that Baker’s union 
activities interrupted 
makes the astounding denial that 
“Baker's union activities caused a 
serious interruption of production.” 
In other words, the Board appears 
to concede that Baker caused some 
interruption but that it was not 


production, 


Lawyers” 


“Books for 


serious. It also appears that the 
Board is not adverse to some inter- 
ference with production, that it is 
objectionable only when it reaches 
the point where, in the Board’s 
opinion, it is serious. In our view, 
any interference, slight or otherwise, 
damaging to the war effort was seri- 
ous, and any employee who deliber- 
ately indulged in such practice, as 
the Board concedes Baker did, 
should have been discharged forth- 
with. 


On March 18, after our April is- 


sue had gone to press, the Court 
entered an Order in the following 


language: 


In response to the Board’s petition 
for modification of the Court’s opin- 
ion filed February 9, 1946, it is ordered 
that the following sentence on page 
13 be eliminated: “It also appears that 
the Board is not adverse to some inter- 
ference with production, that it is 
objectionable only when it reaches 
the point where in the Board’s opin- 
ion, it is serious.” 

It is also ordered that footnote (1) 
on page 13 be altered to read as fol- 
lows: “The Board in its brief, in 
response to petitioner's argument that 
Baker’s misconduct was ‘outstanding,’ 
as found by the Trial Examiner, and 
in support of its contention that his 
discharge was discriminatory argues 
that his conduct did not ‘seriously’ 
interfere with the work of other em- 
ployees, that his interference did not 
cause a ‘serious’ loss of production, 
that he did not cause ‘undue’ spoilage 
of materials, and that petitioner did 
not prove that Baker was ‘enormously’ 
delinquent. We think this argument 
is without substance and must be re- 
jected.” 

In all other respects, the Board's 
motion for modification is denied. 


The respects in which the Court 
changed the wording of its opinion 
appear from the foregoing. The re- 


spects in which the Court made no 


change appear from the foregoing 
and from an examination of the full 
text of the opinion. The decision of 
the Court and much of its language 
were not modified. At the time this 
is written, the NLRB has filed no 
petition for certiorari for a review 
of the Court’s decision setting aside 
the Board’s directive. 


WILLIAM L. RANSOM 


New York 
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“One World or 
eed for 


A symposium on the atomic bomb 
has been written! by thirteen preemi- 
nent the Federation of 
American Scientists, one 


scientists, 
military 
man (General H. H. Arnold), and 
one political scientist (Walter Lipp 
mann). 
Bohr 
Arthur H. Compton—both winners 
of Nobel Prizes. 

It is the 
sense the last word—on the subject 


The Foreword is by Niels 


and the Introduction is by 


latest word—in a real 
now the most important in the world. 
Its emphasis is not on how to make 
the bomb but on how to make some 
protection for civilization against 


the bomb. The concluding words 


are: “Time is short. And survival is 
at stake.” 
How 


answer is given: “We are led by 


much time have we? The 
quite straightforward reasoning to 
the conclusion that any one of sev- 
nations 
work in a 
period of about five years.” (Page 
46). 

How short is five years? It is five 
years ago that the American Bar As- 
sociation met in Indianapolis, and 
we clearly recall, not only the hospi- 
tality of the city but the extensive 
area which the city covered. “A 
single bomb can saturate a city the 
size of Indianapolis.” (page 3) Blow 
knock all structures, 
twist its steel, dissolve its cement, 


eral determined foreign 


could duplicate our 


it up, down 
set it afire, eradicate its vegetation, 
kill immediately hundreds of thou- 
sands of its people, and saturate it 
with lethal radioactive rays. 

The horror cannot be put into 
words. Science need invent nothing 
worse; the atomic bomb has now 
surpassed the uttermost limit of 
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human courage and endurance. 
Coventry was destroyed by air raids, 
but it fought back and its survivors 
fought on. “A Hiroshima official 
waved his hand over his wrecked 
city and said: ‘All this from one 
bomb; it is unendurable.’ ” (Page 2) 
At Nagasaki, the target of the second 
bomb, the people had given up. 
The bomb is so superior to the 
’-1 and V-2 rocket that it is not 
“All of 
the 
within 
reach of destruction at the hands of 


limited by time or space. 


the centers of civilization in 


northern hemisphere are 
any major nation in that hemi- 
sphere.” (Page 29) 

Contrary to popular impression, 
the bomb is cheap. You cannot buy 
them at a ten-cent store, but cheap- 
the 
damage done by a missile and the 


ness in war is ratio between 
cost of making and delivering it at 
the target. General Arnold says: 
“The biggest change that atomic ex- 
plosives have made in the nature of 
air power is to decrease the cost of 
destruction . . . By comparison (it) 
dwarfs all other advances So, 
atomic bombing is, at the least, six 
times more economical than 
ventional bombing.” (Page 26) 

It is very cheap in another way. 
Had the two bombs that destroyed 
two Japanese cities engulfed our 
planes which dropped them, we 
should have lost two B-29s and their 
crews. It would take ten raids by 
the Eighth Air Force to inflict 
equivalent damage, and we would 
lose (according to our experience 
over Germany) 200 heavy bombers 
and 2,000 airmen. (page 40) 

Against this terror, soon to be 
common property, we have no pos- 


con- 


None™ The 
World Law 


by Reginald Heber Smith 
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sible protection. The _ scientists’ 
findings are summed up in nine 
words: “No military defense exists, 
and none can be devised.” (Page 54) 

Even  superiority—like 
more ships, more planes, more guns 


having 


—is of no avail. Any major power 
can make enough bombs to destroy 
all our cities, we can do the same; 
after they have gone off, any bombs 
left over are useless because there are 
no targets left (page 55). 
possible to kill people twice. 


It is im- 


offers a_ slim 


reed of hope sustained by the fact 


Counter-offensive 


that Hitler did not use poison gas 
for retaliation. With the 
atom bomb there may not be time 
for counter-strokes. In General 
Arnold’s opinion: ““The picture of 
defense by 


fear of 


counter-offensive is a 
gloomy one.”” (page 31) 


Prevention by Inspection 
Is Difficult 
inspection is full 
of difficulties. To keep an eye on 
just all the “high-class” scientists and 
engineers of the world would require 
a force as large as all the men and 
women who graduate each year from 
all the engineering and _ technical 
schools in the world. (page 62). 
Atomic force is so compact that 
the equivalent of ‘20,000 tons of 
INT can be kept under the counter 
of a candy store.” (page 40) If we 
knew that a bomb had been planted 
somewhere in our country, and even 
if we were a regimented people work- 
ing for a totalitarian government, 


Prevention by 





1. One World or None. Edited by Dexter 
Masters and Katharine Way. New York: 
McGraw-Hill Book Company. March, 1946. 
$1.00. Pages x, 79. 
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“detect this bomb 


stumbling over it, by 


we could not 
except by 
touching it in the course of our 
detailed inspection of everything 
within a box or case or enclosure the 
size of a large radio cabinet, every- 
where in every room of every house, 
every office building, and every fac- 
tory of every city, and every town of 
our country.” (page 40) 

The thought of sabotage opens 
up hideous possibilities since the 
saboteur can carry on hi§$ person 
more destructive energy than 20,000 
tons of old-fashioned high explosive. 
Think what a present- 
could do 


(page 39) 
day Hitler 


bombs! 


with a few 
If he found tension high 
between two great powers, he could 
let a few bombs go off in one. That 
nation, knowing it must counter- 
attack at once or not at all, bombs 
its supposed enemy. They either 
annihilate each other at once or be- 
death 
struggle on which they must expend 
total The third 
power, the real instigator, is then 


come locked in a life and 


their energies. 
lree to proceed with its own plan of 
conquest. 


The Equilibrium of Nature 
Upset by Men 

These dire emergencies confront us 
because man has upset the equi- 
In law we call 
irresistible, unforeseeable forces, like 
an earthquake, an act of God. The 


librium of nature. 


atom bomb is an act of man since it 
“involves specific human interven- 
tion in the physical world. The in- 
terior of an exploding fission bomb 
is, so far as we know, a place with- 
out parallel elsewhere. It is hotter 
than the center of the 
filled matter that 
normally occur in nature and with 
. of an intensity with- 
out precedent in human experience. 
The pressures are a thousand bil- 
lion times atmospheric pressure.” 
page 23) 

It is idle to complain that our 
time is short. It is later than we 
like to think, but it is providential 
that we have any time at all. Ger- 
many might easily have had the 
bomb first. Science is international 


sun; it is 


with does not 


radiations. . . 


in scope and in personnel. In Chan- 
cellor ‘Compton’s words: “It was 
inevitable that mankind should have 
atomic fire. No group of men had 
the power to prevent the coming of 
the atomic age.” Our own utmost 
efforts only made “available atomic 
energy perhaps a decade or two 
earlier than it might otherwise have 
“The 


makes the 


come.” (page 5) process ol 


fission, which present 
atomic bomb possible, was discovered 
in Germany in the winter of 1938- 
39.” (page 42) Had not the Nazis 
been so cocksure they were winning 
the war and had not certain key 
scientists been forced to flee from 
the Gestapo—it could easily have 
been. Germany would have con- 


quered the world. 


Problems Must Be at 
Political Level 
Within the time that is still left 
us, what can we do? The scientists 
are unanimous that science as such 
can do nothing; they cannot unmake 
the bomb, they cannot unlearn what 
has been learned. Their conclusions 
are (page 78): 
“The problem has brought us to 
one of the great crises of history. 
“The problem has moved onto 
the political plane and will remain 
there. (Italics mine) 
“The problem is a world prob- 
lem. There can be no merely na- 
tional solutions.”’ 


World Laws Must 

Operate Upon Individuals 

With one accord they ask if politi- 
cal science offers any genuine prom- 
ise, and for answer they call on 
Walter Lippmann. It is doubtful 
that they could have selected anyone 
more competent, and it is certain 
that he has risen to the challenge in 
a constructive spirit that is superb. 

“T shall contend,” he writes, “and 
I hope to demonstrate, that the 
political principles of the solution 
are known.” (page 66) 

“The principle is to make in- 
dividuals, not sovereign states, the 
objects of the international agree- 
ments; it is to have laws operate 
upon individuals . . . It is the prin- 


One World or None 


ciple that men have had to invoke 
and apply have 
sought to enlarge the area of lawful 
order.’ (page 68) 

It is, of course, exactly the prin- 
ciple so successfully embodied in the 
Constitution of the United States. 

“The principle that world laws 
and agreements shall operate upon 


‘whenever they 


individuals can be applied construct- 
ively at once...” (page 69) 
Enforcement Against 
States Is Not Enough 
The trouble with enforcing laws 
against nations is that it requires 
“great masses of innocent people to 


stand ready to exterminate great 
<< ee 
just as terrifying to the policeman 


masses of innocent people . 
as it is to the lawbreakers. It 
punishes the law-enforcing states, at 
least until they have paid the awful 
price of victory, as much as the law- 
breaking states.” (page 68) 

As Alexander Hamilton pointed 
out, crimes are committed by in- 
dividuals. Piracy is a crime against 
international law and against the 
law of every nation. The pirate is 
an outlaw. 

When world law makes certain 
acts criminal, then “No one would 
owe allegiance to his own state when 
that meant he had to violate world 
law.” (page 69) 


The United Nations 
As a World Society 
“We must see how the principle 

. affects the United Nations as a 
world society and the United Na- 
tions Organization that they have 
just established . . . There cannot be 
a system of world law that is unique 
for atomic energy and a different 
and conflicting system for the main- 
tenance of peace. There is, however, 
no conflict.” (page 71) 

“The United Nations as a living 
world society during the past 
quarter of a century . . . have also 
been committing themselves deeply 
to the other method (of) holding in- 
dividuals accountable for breaches 
of the peace. The commitment is 
now solemn, deep and publicly de- 
clared.” (page 72) 
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One World or 


None 


World Law 
ls Being Created 
that the 
the agree- 
and _ the 
treaties which preceded it, create 


Mr. 
War 
ment 


believes 
Crimes Tribunal, 


Lippmann 


which created it, 
world law that defines certain acts 
by individuals as criminal. Even 
those who have qualms about ex post 
facto laws will agree that as to the 
next war, if there must be one, those 
who instigate it are criminally re- 
sponsible under specific provisions of 
existing world law. 

Mr. Justice Jackson in his open- 
ing statement at Nuremberg said: 
“The 
sponsibility for piracy and brigand- 
age ... is old and well established. 
Phat is what illegal warfare is.” The 


principle of individual re- 


principle, in its wider application, is 
“to make statesmen responsible to 
law” exactly as Magna Carta made 
the king subject to law, “.. . and let 
me make it clear that while this law 
is first applied against German ag- 
gressors, the law includes, and . . 
it must condemn, aggression by any 
other nation, including those which 
now sit here in judgment.” 


Organic Law for the 
World Community 
Mr. Lippmann 


has 


believes (as he 
that the 
‘are as much 


written elsewhere) 


Nuremberg documents * 
a part of the organic law of the 
world community as. . . the opinions 
of Marshall in Marbury v. Madison 


and McCulloch v. Maryland are part 


of the organic law of the United 
States.’ 

He Holmes’ tenet that 
“The life of the law has not been 


logic; it has been experience.” And 


shares 


he says in words of utmost im- 
portance for us (page 73): 

“We can now see in retrospect 
that during the Second World War 
there was consummated a_ revolu- 
tionary development in human rela- 
tions. It has pushed mankind across 
the boundary lines of what was un- 
til recently the modern age, when 
men lived in a congeries of un- 
qualifiedly sovereign states .. . 

“Like all great historic events 11 
was not originally the product of a 
conscious design but of a series ol 
necessary decisions taken for empiric 


reasons.” 


World Law Must Grow 
As Did the Common Law 
By establishing these principles of 
law, which can grow as did ow 
common law, “The United Nations 
adopted the elements that form ‘the 
characteristic difference between a 
world league and a world state.” 
(page 74) 
“No one can prove how fast and 
now go to 


. . But what 
we can prove—and it is a Momentous 


how far mankind will 


form the world state . 


conclusion—is that the potentiality 
of the world state is inherent in The 
United Nations. 

“When I say that it is inherent, 
I mean that this is the end and the 


“UN” or “UNO” ? 


logic according to which The United 
Nations must evolve if they are to 
evolve at all towards an enduring 
(Italics mine) 

“The world state is inherent in 


world order. 


The United Nations as an oak tree 
is in an acorn... In this sense, not 
another League of Nations but a 
world state, in the exact meaning 
of the term, is inherent and potential 
in the embryonic organism of The 
United Nations.” 


The Special Duties of 
The United States 
As to what we in the United States 
should do, the physical scientists and 
the political scientist share the same 
strong clear conviction. 
In their words—one of their few 
italicized passages—they declare: 
“No program is sound unless it 
recognizes the special duties of the 
United States, unless it is built upon 
the “principle that *our insight and 
our patience must be greater than 
that of all the others. The bombs 
are marked ‘Made in the U.S.A.” 
(page 79) 


73): 


In Mr. Lippmann’s words (page 


“There is no doubt that if at this 
moment in history the United States 
raised the standard, many nations 
would immediately rally to it and 
in all the other nations more and 
more of the people. 

“Never 


portunity for any people as is ours, 


was there such an op- 


though briefly if we do not seize it.” 


The Department of Public Information of the United Nations having decided on “UN” as the official 


abbreviation in place of the more euphonic “UNO,” the JOURNAL conforms. 


The ultimate symbol is not predicted here. Dr. Quo, of China, who presided over the Security 


Council with such distinction, has expressed publicly his preference for retaining “UNO.” Senator 


Arthur Vandenberg has voiced distaste for “UN”; he said it sounded only like “a grunt.” 


The United Nations has let what it calls the United Nations Educational, Scientific and Cultural 
Organization (“UNESCO”) adopt recently a constitution in which the parent is always referred to 
as “The United Nations Organization.” 


There is a difference between the fifty-one United Nations collectively, and its many councils, 
commissions, etc., and the large organization which they have brought together to staff its work. 


All of which reminds of the ancient issue as to whether this country should be called the “U.S.” 


or ane “U..8,. A.” 
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Practising lawyer’s eude to the 
) J oO 
current LAW MAGAZINES | 


Avia PION LAW—Sym postum on 
Legal and Economic Problems of Av- 
ation Transport: The Winter-Spring 
issue of Law and Contemporary 
Problems, published by the School 
(Vol. 


XI—No. 3; pages 429-628), is given 


of Law at Duke University 


to a symposium on legal and eco- 
nomic problems relating to post- 
war development of air transporta- 
tion. Of practical significance to the 
average lawyer is “Aviation Comes 
Home to Main Street Lawyers,” by 
John C. Cooper, highly experienced 
former chairman of the Committee 
on Aeronautical Law of the Ameri- 
Association, 


can. Bar presently a 


member of the Institute for Ad- 
vanced Study at Princeton, N. J. 
But there are many contributions 
of a specialized character. ‘““The Eco- 
nomic Role of Air Transportation,” 
by Irston R. 


viser to the Civil Aeronautics Board, 


Barnes, Economic Ad- 


sets forth in considerable detail an 
analysis of basic statistics on the 
development of the cost of air trans 
portation and the business organi- 
vation of the industry. He is particu- 
larly concerned with what he 
considers to be the danger of the 
development of restraints of a cartel 
character. An article on airline costs 
is contributed by Joseph L. Nichol- 
son, a consulting economist of Phila- 
delphia and a lecturer on aviation 
cconomics at Temple University. 
An informative analysis of new 
ind proposed legislation by the 
Federal government and the state 
and local governments is given by 
Charles S. Rhyne, lately National 
Chairman of the Junior Bar Con- 
ference of the American Bar Associa- 
tion, and author of two volumes on 
aviation law. He discusses possible 
conflicts between federal and state 
jurisdictions, as well as the applica- 


tion of settled doctrines of common 
law to questions arising from air- 
plane and airport activities. 

A persuasive case for maintain- 
ing effective regulation of aviation 
by the distin- 
guished from the controls exerted by 


various States, as 


the federal government, is well 
stated by Frederick G. Hamley, Gen- 
eral Solicitor of the National Asso- 
Railroad Utilities 


Commissioners. Other articles in the 


ciation of and 
symposium which may be of special 
interest to the practicing lawyer are: 
“The Status of Non-Scheduled Oper- 
ations Under the Civil Aeronautics 
Act of 1938,” by George C. Neal, 
General Counsel, Civil Aeronautics 
Board; “Some Aspects of Air Car- 
riers’ Liability,” by Paul Reiber, at- 
torney for the Air Transport Asso- 
ciation of America; and “The Con- 
Hicting Interests of Airport Owner 
and Nearby Property Owner,” by 
John M. Hunter, Jr., of the Civil 
(Ad- 
dress: Law and Contemporary Prob- 
lems, Duke Station, Durham, N. C.; 
price for a single copy: $1.00). 


Aeronautics Administration. 


CoMmMERCE-Federal Law—Price 
and Other Trade 
Section 2 of the 


Discrimination— 
Act as 
Robinson-Patman 


Clayton 
amended by the 
Act: A series of papers on the above 
subject, presented before the Section 
of Food, Drug and Cosmetic Law of 


Editors Note 


the New York State Bar Association, 
contains helpful material for prac- 
titioners who have to form opinions 
and give advice in that field of 

(Address: Commerce Clear- 
House, Inc., 214 North Michi- 
gan Avenue, Chicago I, IIl.; price 


law. 


o 
ing 


for a single copy: $1.00). 


CConronat IONS: “The Stock- 
holder’s Suit: A Comparative View”: 
A comparative-law survey of the m1- 
nority stockholders’ suit, under Anglo- 
American law and under the corpora- 
tion laws of France, Switzerland and 
Germany, is made in an interesting 
Maximilian Koessler, of 
the New York Bar, formerly of the 
Austrian Bar in Vienna, in the March 


article by 


issue of the Columbia Law Review 
(Vol. XLVI—No. 2; pages 238-254) . 
After sketching the nature of the 
derivative stockholder’s suit at com- 
mon law, he sets forth concisely the 
fundamental substantive and proce- 
dural aspects of stockholders’ suits in 
the foreign countries. By way of con- 
clusion, he states that “the approach 
of Anglo-American, French and Swiss 
law is individualistic, while German 
law employs the group approach. In 
the first three legal systems any stock- 
holder is given the remedy, regardless 
of the size of his stock ownership, and 
he can bring suit in his own name. 
In German law, the minority group 
but not the individual stockholder is 
protected, and the action is brought 
in the name of the corporation. The 
German approach tries to steer a 
middle course between the dangers 
of majority control and the dangers 
of obstruction by a sole dissenting 
(Address: Columbia 
Law Review, Columbia University, 
New York City; price for a single 


stockholder.” 


copy: 85 cents.) 


Members of the Association who wish to obtain any article referred to 


should make a prompt request to the address given with remittance of the 


price stated. If copies are unobtainable from the publisher, the JOURNAL 


will endeavor to supply, at a price to cover cost plus handling and postage, 


a planograph or other copy of a current article. 
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Law Magazines 


Cour Ts—International Court of 
Justice—‘The Twenty-Fourth Year of 
the World Court”: An indispensable 
article to be filed away, physically or 
mentally, for reference by any lawyer 
who expects to have business in the 
field of international law or occasion 
to discuss the World Court, is in 
what is called the January issue of 
the American Journal of Interna- 
tional Law (Vol. 40—No. 1). It is the 
twenty-fourth in Judge Manley O. 
Hudson’s series of articles on the 
World Court in that journal, the 
first having appeared in 1923 (Vol. 
17—page 15). The present exposition 
is the most important in the series, 
because of all that has taken place 
as to the Court since the Committee 
of Jurists convened in Washington 
on April 9 and the San Francisco 
Conference met on April 25, 1945. 
Judge Hudson gives a detailed analy- 
parallel columns, of the 
changes in the Statute of the Court, 
in both the English and the French 
texts, and comments authoritatively 
on the history and significance of 
the (Address: American 
Journal of International Law, 700 
Jackson Place, N. W., Washington, 
D. C.; price for a single copy: $1.00). 


sis, in 


changes. 


Drcepents’ ESTATES—*Dis- 
An 
article titled as above, by Paul FE. 
Basye, appears in the Michigan Law 
Review for December (Vol. 44—No. 
3; pages 329-426). 


pensing with Administration”: 


The author de- 
scribes in detail the statutes of the 
various States which estate 
administration may be simplified 


under 


or dispensed with in certain cases. 
While this expands the exposition 
to unusual length, it is well organ- 
ized and is preceded by an outline 
which facilitates finding the discus- 
sion of particular problems. The 
treatment of ancillary administra- 
tion is particularly interesting and 
helpful, despite the failure to em- 
phasize the ease with which corpo- 
rate securities transferred 
without such administration. The au- 
thor might also have referred to stat- 
utes such as that of New Jersey which 


may be 
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provide, in substance, for the record- 
ing of foreign wills and probate de- 
crees, and declare that such recording 
shall be as effective as local probate 
so far as the decedent’s real estate is 
concerned. (Address: Michigan Law 
Review, Ann Arbor, Mich.; price for 
a single copy: $1.00) . 


Ewwence. *The Admissibility of 
Federal Courts 
Rule (43a)’: The admissibility of evi- 


Evidence in Under 
dence in the Federal Courts under 
Rule 43 (a) of the Federal Rules of 
Civil Procedure is the subject of a 
well-considered “note” in the March 
issue of the Columbia Law Review 
(Vol. XLVI—No. 2; pages 267-276) . 
The background and the application 
of the Rule since its promulgation in 
1938 are described with reference to 
pertinent statutes aid court deci- 
sions; and the conclu ion is broached 
that, through the failure of the fed- 
eral courts to exploit the “federal 
equity” test specified in the Rule, the 
admissibility provision has had no 
substantial liberalizing effect and that 
“relevancy and probative force are 
today playing no greater role as 
criteria of admissibility than before 
1938.” (Address: Columbia Law Re- 
view, Columbia University, New York 
City,; price for a single copy; 85 
cents.) 


Feperat COURTS—"State Law 
in the Federal Courts: The Brooding 
Omnipresence of Erie v. Tompkins”: 
A stimulating commentary on the 
work of the with 
Swift v. Tyson overruled, is in the 
February issue of the Yale Law Jour- 
nal (Vol. 55—No. 2; pages 267-296), 
as a publication of the annual Ben- 
jamin N. Cardozo lecture, delivered 
last December under the above-quot- 
ed title, by Judge Charles E. Clark, 
of the Circuit Court of Appeals for 
the Second Circuit. The lecture was 
conducted by the Committee on 
Post-Admission Legal Education, in 
the Association of the Bar of the 
City of New York. 


federal courts 


This outstanding scholar and re. 
porter, 
courts and procedures, raises perti 
nent questions concerning the eff. 
cacy of the doctrine of Erie Railroad 
v. Tompkins, 304 U. S. 64, which, in 
discarding the long established rule 
of Swift v. Tyson, held that in a tort 
case arising in a federal court the lo- 
cal state law is controlling. 

It will be recalled that the Tomp- 
kins decision was hailed by many as 


especially on matters 0} 


a beneficent abdication of the power 
of the federal courts. Judge Clark, 
whose writings have placed him in 
the forefront of those who favor law 
reforms in forthright fashion, now 
suggests that this famed renuncia- 
tion of precedent has not proved to 
be an unmixed blessing. He has con- 
cluded that “notwithstanding the 
present marked shift towards empha- 
sis of state law in the federal courts, 
yet there is, even as yet, no rule of 
thumb to tell the federal judge what 
to do in many a particular case; .. . .” 
For him, the Tompkins case seems to 
have caused, not dispelled, contu 
sion. Moreover, it seems to him to 
hamper the development of law on a 
national scale to meet the increasing- 
ly national scope of many govern 
mental activities. It should not be 
implied that Judge Clark at this 
late date reinstatement 
of Swift v. Tyson with all of its ear- 
lier authority. He regrets that the 
original decision was unnecessarily 
expanded as a precedent; but he 
suggests that the cure, as adminis- 
tered by Mr. Justice Brandeis, may 
have been too drastic. 

In the same issue of the Yale Law 
Journal there is also a useful “Com- 
ment” on “The Equitable Remedial! 
Rights Doctrine” (pages 401-420), 
which considers with much detail 
the impact of the Tompkins decision 
on the granting of equitable ren 
dies in the federal courts. (Address: 
Yale Law Journal, Box 401A, Yale 
Station, New Haven, Conn.; price 
for a single copy: $1.25). 
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AW—Ad 
al Labo 
bs “Anti- 


Racketeering Bill”: The March issue 
of the Journal of the Bar Association 
of the District of Columbia (Vol. 
XIII—No. 3, pages 91-111) contains 
informative addresses before the Ad- 
ministrative Law Section of the As- 
sociation on February 5 by Gerard 
1). Reilly, member of the NLRB, and 
by Congressman Sam Hobbs, of Ala- 
bama, on the same date, discussing, 
respectively, the subjects above indi- 
cated. (Address: The Journal of the 
Bar Association of the District of Co- 
lumbia, 1331 G Street, N. W., Wash- 
ington, BD: Ges 
copy: 25 cents.) 


price for a single 


Practice AND PROCEDURE: 
‘Mechanics of the Supreme Court's 
Certiorari 
March 


Review 


Jurisdiction”: In the 
issue of the Columbia Law 

(Vol. XLVI—No. 2; pages 
255-265), Bennett Boskey, Special As- 
sistant to the Attorney General of 
the United States, on leave with the 
\rmed Services, discusses the certi- 
orari jurisdiction of the Supreme 
Court of the United States, primarily 
with respect to the practice, custom 
and usage followed by the Court in 
entertaining and passing upon peti- 
tions for writs of certiorari. The arti- 
sugges- 
tions which should be of considerable 


cle contains comments and 
interest to all lawyers engaged ac- 
tively in litigation work. (Address: 
Review, Columbia 
University, New York City; price for 
a single copy: 85 cents.) 


Columbia Law 


P, JBLIC UTILITIES— Corporate 


Reorganization Under the Public 
Utility Holding Company Act: A 
significant appraisal of the adminis- 
of the Public 
Utility Holding Company Act by the 
Securities 


tration of Section 11 
and Exchange Commis- 
sion, is in the January issue of the 
University of Pennsylvania Law Re- 
iew (Vol. 94—No. 2; pages 148-201), 
under the title: “A Death Sentence 
or a New Lease on Life?” The au- 
thors are Robert M. Blair-Smith, 
until recently, Executive Assistant to 
the SEC, and Leonard Helfenstein, 


Supervising Attorney of the Opinion 
Writing Office of the SEC. 

The article deals primarily with 
the decisions of the Commission on 
questions of valuation arising in re- 
organization proceedings under Sec- 
tion 11 ‘b) (2) of the Act. The im- 
portant cases before the SEC during 
the past ten years are competently 
analyzed and annotated. The legis- 
lative background and objectives of 
the statute are outlined briefly; the 
bulk of the discussion deals with so- 
called “simplification techniques” 
under Section 11 (b) (2) and the 
development of the Commission’s 
doctrine as to the determination of 
“fair and equitable” treatment of 
persons affected by reorganization 
plans. Special attention is given to 
the development of the “investment 
value” whether 
the consideration given for senior se- 
curities retired under Section 11 is 
the equitable equivalent of the rights 
surrendered. The article also reviews 
the basis upon which the Commis- 
sion appraises litigation claims in a 


test, to determine 


reorganization proceeding, and the 


evaluation of corporate readjust- 
ments that are made voluntary for 
the security holder. 

Perhaps naturally from their 
administra- 
tion of the Act, the authors conclude 
that the 


11 by the Securities and Exchange 


identification with the 


administration of Section 
Commission has thus far been bene- 
ficial to security holders. (Address: 
University of Pennsylvania Law Re- 
view, 3400 Chestnut Street, Philadel- 
phia 4, Pa.; price for a single copy: 
75 cents.) 


SELECTIVE SERVICE — “Veter- 
ans’ Re-Employment — Statute and 
Decisions”: The problem of the vet- 
eran returning to civilian life is one 
of readjustment. In anticipation and 
furtherance of this, the Congress has 
conferred upon the serviceman the 
right to be restored to his old job or 
position, other than temporary, with- 
out loss of seniority or of participa- 
tion in insurance or other benefits 
regularly given by his employer to 
employees on leave of absence, and 


Law Magazines 


with protection against discharge 
without cause within one year after 
restoration. 

When the veteran invokes these 
rights, he finds they involve and af- 
fect the rights of two other parties; 
namely, the employer, and other em- 
ployees and their unions. An article 
entitled as above by Eugene F. Scoles 
in the January issue of the Jowa Law 
Review (Vol. 31—No. 2; pages 155- 
190) is valuable as a brief and suc- 
cinct statement of the present state 
of the law as to various aspects of 
the veterans’ right to re-employment 
by private employers. It outlines 
and summarizes the provisions of 
Section 8 of the Selective Training 
and Service Act of 1940 as amended 
and their judicial and administra- 
tive construction and interpretation 
to date. It takes up in turn the vet- 
eran’s right to restoration to his for- 
mer job; how this right to restora- 
tion is affected by other employees 
with greater seniority; the pay, in- 
surance and other benefits that ac- 
crue by the restoration; the protected 
tenure during the first year of his 
re-employment and the forms and 
methods of redress open to an ag- 
grieved veteran. 

The rule espoused by Mr. Scoles 
and apparently favored by the trend 
of judicial decisions construing and 
interpreting the statutory provisions 
and 
and 


involving the rights, benefits 
privileges enumerated above, 
whenever necessary to resolve any 
conflict of right and interest, is that 
in each instance returning veterans 
should be assured ‘‘that position they 
would have presumably occupied had 
they continued to be employed”. 
The interpretation of the statute 
is in a state of rapid development. 
The controversial question as to a 
veteran’s right to protection against 
a temporary lay-off for lack of work, 
when such right involves or affects 
employees with greater seniority, has 
recently been considered and decided 
by the Circuit Court of Appeals in 
New York, in Fishgold v. The Sulli- 
van Drydock & Repair Corp., 17 
L.R.R. 942, soon to be passed on by 
the Supreme Court. Other unsettled 
definitive determina- 


issues await 
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tions. Lhe article makes a valuable 
contribution in defining such unset- 
tled issues in the context of the con- 
ict of judicial and administrative 
rulings and interpretations. It also 
furnishes ready answers to recurring 
questions affecting the veteran's right 
of re-employment, and should serve 
as a good starting point for initial 
study and a source of reference for 
continued research. (Address: lowa 
Law Review, lowa City, lowa; price 
for a single copy: $1.50.) 


Tax LAW—Federal Income Taxes 

“New light on ‘a reasonable allow- 
ance for salartes’’”’: A note under the 
above heading by Professor Erwin N. 
Griswold of the Harvard Law School 
is in the December issue of the Har- 
vard Law Review (Vol. LIX—No. 2; 
pages 286-291). It challenges the power 
of the Commissioner of Internal Rev- 
enue to disallow a deduction of salary 
payments under Section 23 (a) (1) 
(A) of the Internal Revenue Code. 
rhe basis for the challenge lies in the 
fact that the qualifying phrase had its 
genesis in the Revenue Act of 1918, 
where a necessity existed for such a 
phrase because of the imposition ol 
an excess profits tax on partnerships 
and individuals as well as upon cor- 
porations. A “reasonable allowance” 
for salaries was therefore practically 
necessary even though none had been 
paid. Although Professor Griswold 
suggests that recognition of the fact 
that no power to limit salaries has 
in fact been granted to the Commis- 
sioner by Congress should be wel- 
comed by all, it remains a serious 
question whether, after nearly thirty 
years, the courts will about face on 
an intrenched principal even when 
faced with so cogent an argument. 
(Address: Harvard Law Review, 
Cambridge 38, Mass.; price for a 
single copy: 75 cents) . 


Tax LAW—Practice and Proce- 
dure by and for Taxpayers Before 
the Federal Bureau of Internal Rev- 
enue—Enrollment to Practice Before 
the Treasury Department: The 
quarterly (December) issue of the 
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Kentucky State Bay Journal has come 
to hand. It contains highly practical 
material on the above-indicated sub- 
(Vol. 10—No. 1; pages 33 

8614), along with others. The con- 
tributors are Messrs. J. P. Wenchel, 
Chief Counsel of the Internal Rev- 
enue Department; Jesse F. Gregory, 


jects 


Head of the Central Division Vech- 
nical Staff, of the Department; John 
H. Pigg, Assistant Counsel, of the 
Central Division Technical Staff. 
The unusual thing about this 
material is that it emerges as the 
tested subject-matter of eight Con- 
gressional District meetings under 
the auspices of the Association and 
the leadership of President Edward 
A. Dodd and Colonel Henry J. Stites, 
Chairman of the Association’s Com- 
mittee. That these experienced Fed- 
eral authorities were willing to go 
“on circuit” as of old, to eight locali- 
the 
useful 


ties in state, deliver addresses 


of a character, and answer 
questions from practitioners, is a 
great tribute to the Kentucky State 
Bar Association and its leadership. 
It is illustrative of what a State Asso- 
ciation can do to help its members in 
their daily work for clients by taking 
authoritative speakers on specialized 
fields out to the lawyers in their home 
towns, and then supplying all mem- 
bers with the material in a compact 
printed form, for reference and au- 
thority. The published papers ‘are 
worth the perusal of any lawyer not 
thoroughly versed in the tax field. 
For reprints of all of the material as 
to the Federal tax matters, any inter- 
ested individual or group in another 
state can communicate with the 
Standard Printing Company, 220 
South First Street, Louisville, Ken- 
tucky. (For copies of the regular 
address: Kentucky State Bar 
Journal, 713 Marion E. Taylor Build- 
ing, Louisville 2, Ky; if obtainable at 
all from that source: 15 cents a copy) . 


issue, 


Taxation—zstate Taxes—The 


Federal Estate Tax on 
Trusts: “The Common 
for Hallock Cases”: 
Spencer of the New 
writes under the above 


Inter Vivos 
Sense Rule 
Lewis D. 
York Bar, 
title in the 


November issue of the Harvard 
Review (Vol. LIX—No. 1; 
pages 43-72). He offers constructive 
the 
Hallock problem. His theory is two- 
told: 

1. That all trust interests should 
be taxed except those which are tq 


Law 


comment upon troublesome 


become effective at a time ascertain. 
able without reference to the gran- 
tor’s death (per force rejecting the 
“remoteness” test already  disap- 
proved by the Supreme Court and 
refusing to accept as a basis of taxa- 
tion the distinction between express 
reverters and those implied by the 
law); and 

2. That the value of the taxable 
shall be determined ac 
tuarially where possible, resolving in 


interests 


the government’s favor those con- 


tingencies not susceptible of ac- 
tuarial measurement. 
the 


achieving such a solution by judicial 


Because of difficulties — of 


process without extensive and ex- 
pensive litigation, the author offers 
a draft of a proposed revision of Sec- 
tion 811 of the Internal Revenue 
Code. 

Those interested in a legislative 
solution to the Hallock problem will 
find significant differences in ap- 
proach between Mr. Spencer's solu- 
tion and that of the Section of Taxa- 
tion of the American Bar Association 
in the recommendations for changes 
in the Federal Internal Revenue 
Code adopted by the House of Dele- 
gates of the Association on Decembei 
20, 1945, particularly as to the valua- 
tion of interests which cannot be 
established by the application of ac- 
The 
dation of the Section and the Asso- 
that 


deemed to have no value. (Address: 


tuarial principles. recommen- 


ciation is such interests b« 


Harvard Law Review, Cambridge, 


Mass.; price for a single copy: 75 
cents) . 


Trave REGULATION — “dAc- 
tion by the Federal Trade Commis- 
sion Against Untruthful Advertising 
Since 1940": An “com- 
ment” in the December issue of the 
(Vol. VI- 


extensive 


Louisiana Law Review 
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7ommis- 
rertising 

“com- 
e of the 
ol. VI- 


No. 3; pages 429-453), outlines the 
last five years’ developments in the 
principles determining what may be 
regarded as untruthful and mislead- 
ing advertising, as applied by the 
Refer- 
ence is made to recent court deci- 


Federal Trade Commission. 


sions which reviewed the Commis- 
desist” 
misrepresentations as to 


sion’s ‘“‘cease and orders 
against 
quality and character of goods, 
origin of products, status of manu- 
lacturer or producer, therapeutic or 
medicinal value, use of deceptive 
brands and names, fictitious price 
reductions and related devices, mis- 
representation of competitor’s prod- 
uct, etc. (Address: Louisiana Law 
Review, University Station, Baton 
Rouge, La.; price for a single copy: 
$1.00.) 


Legh PRACTICE — “Demurrer 
Upon Evidence as a Device for Tak- 
A short 
history of the development of the 


ing a Case from the Jury”: 


demurrer in England and a survey 
of its use in the United States is 
viven in the December issue of the 
Michigan Law Review (Vol. 44—No. 
3; pages 468-476). The 
Charles H. King, Acting Dean of the 
Detroit College of Law, points out 
that originally the demurrer was a 
legal device which enabled the court 
to grant judgment absolute, for the 
demurrant or his adversary, if the de- 


author, 


murrant admitted, in writing, the 
truth of the facts in his opponents’ 
pleading if before trial, or in his evi- 
dence if at trial. This device ceased to 
be of use in England after 1793, when 


the rule was changed and the demur- 
rant was thereafter required to admit 
explicitly upon the record every evi- 
dentiary fact and every conclusory 
fact which the evidence for the plain- 
tiff tended to establish. The comment 
concludes with a survey of the lim- 
ited use of the common-law demurrer 
in this country. (Address: Michigan 
Mich.; 
price for a single copy: $1.00). 


Law Review, Ann Arbor, 


Trusrs—The Law of Trusts, 
1941-1945”: 
Austin C. Scott in the Harvard Law 
(Vol. LIX— 
No. 2; pages 157-208), is modestly 


An article by Prolessor 


Review tor December 
described as a review of develop- 
ments in the law of trusts during 
1941 to 1945, but is a complete “re- 
fresher course” in the most signifi 
cant aspects of the law of trusts gen- 
erally. Especially helpful to lawyers 
and law students returning to pro- 
fessional life from the Armed Forces, 
it is also interesting and useful to a 
practitioner, for it explores a wide 
field, lists the pertinent authorities, 
and contains the author’s incisive 
comments on a variety of problems 
connected with the creation of trusts, 
spendthrift trusts, trust fund invest- 
ment and administration, the liabili- 
ties of trustees, the apportionment of 
receipts and expenses between in- 
come and principal, the termination 
of trusts, and charitable trusts. The 
treatment is not limited to tradi- 
tional material, but includes a dis- 
cussion of such recent phenomena as 
pension funds, life insurance options, 


common trust funds, investment of 
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trust funds in life insurance, United 
States savings bonds (which present 
questions as to their use as substi- 
tutes for testamentary disposition 
and the apportionment of proceeds 
between principal and income) , and 
the attempted use by charitable in- 
stitutions of endowment principal 
to pay The au- 


current expenses. 


thoritative material is set forth in 
Professor Scott's admirable style and 
method. (Address: Harvard Law 
Review, Gannett House, Cambridge, 
Mass.; price for a single copy: 75 


cents.) 


VeETERANS—“GI. Bill of Rights” 
—“Loans Guaranteed by Veterans’ 
Administration and Insured by the 
Federal Housing Administration”: 
Under ‘Tax Law” above is described 
the papers delivered at eight regional 
meetings and published in the Ken- 
tucky State Bar Journal (Vol. 10— 
No. 1). 
material on tax matters is applicable 


What is there said as to the 


also to the pragmatic and useful in- 
formation given by Judge Roscoe 
Dalton, Kentucky Director of the 
F H A, on the above-quoted subjects. 
A supplement covering the December 
28, 1945, amendments of the Act has 
already been issued. The obtaining 
of this material by lawyers interested 
is governed by what is said above un- 
der ‘““Tax Law”, as to other parts of 
afforded to Kentucky 
(Address: Kentucky State 
Bar Journal, 713 Marion E. Taylor 


what was 


lawyers. 


Building, Louisville 2, Ky.; if obtain- 
able at all from that source: 15 cents 


a copy). 


Commuttee on Refresher Courses jor Veterans 


Joseph A. McClain, Jr., Chairman of the American Bar Association’s Section of Legal Education, has announced 


that refresher instruction for lawyer veterans throughout the United States will be coordinated by a reorganized 


Committee on Refresher Courses for Veterans. 


Sidney Post Simpson of the Massachusetts and 


New York Bars is the new chairman of the Committee. 


Mr. Simpson, now on leave from the faculty of the Harvard Law School, has accepted the chairmanship of this Com- 


mittee, effective May |. 


The other members of the reorganized Committee are James E. Brenner of the Law 


School, Leland Stanford University; John Kirkland Clark of the New York Bar; Earl G. Harrison of the Pennsy!- 
vania Bar, Dean of the University of Pennsylvania Law School; and Russell N. Sullivan of the Illinois Bar, who 


acted as adviser to the Section of Legal Education during the war period. 

















Report of Admumstrative 
Office of the United States Courts 


The Report submitted in Septem- 
ber, 1945, to the Judicial Conference 
of Senior Circuit Judges by the Ad- 
ministrative Office of the United 
States Courts has been made public 
in printed form. In addition to the 
Annual Report of the Director, 
Henry P. Chandler, the volume has 
appended to it very complete charts 
and statistical tables relating to the 
business of all of the courts for the 
period from July 1, 1944, until June 
30, 1945. 

Mr. Chandler’s report points out 
the tremendous rise in the numbe 
of civil cases instituted in the federal 
district courts, an increase by more 
than 50 per cent from less than 40,- 
000 the preceding year to more than 
60,000 in 1945. The increase is almost 
entirely in cases instituted by the fed- 
eral than 
doubled and is due to a greater than 
fourfold rise from less than 7,000 to 
more than 28,000 in the number of 


government, which more 


civil suits brought on account of vio 
lation of price and rationing regula- 
tions. New criminal proceedings re- 
mained almost the same as the year 
before, at about 40,000. 

Ihe generally high level of busi- 
the 
in the numbei 


ness conditions throughout 


country is reflected 
of bankruptcy proceedings instituted 
during the year. These fell to less 
than 13,000, the figure in 
any year since the enactment of the 
present bankruptcy law in 1898, and 
a third less than in 1944. 

The Report shows that in gen 
eral all of the federal courts have 
maintained a high standard in the 
dispatch of judicial business, and 
continue to show improvement. The 
median 


lowest 


time from commencement 
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to final disposition of civil cases ter- 
minated in the district court was 9 
months, as with 10.5 
months in the preceding year. In the 
Circuit Courts of Appeals, the me- 
dian time for disposition of cases in 


compared 


which there was a hearing rose from 
6.5 months to 7 months, but the 
median time for deciding cases de- 
clined from 1.5 to 1.4 months. The 
median time elapsing between com 
mencement in the lower court and 
decision on appeal was 21.8 months. 

Mr. Chandler’s report explains 
that the 27 per cent increase from 
31,340 at the beginning of the year 
to 40,005 at its end in the number of 
civil cases pending in the district 
courts “is not a cause for concern 
because it is due to the large in- 
crease in price control and rationing 
cases . . . they can be handled in a 
relatively small amount of the courts’ 
time.” In explanation, the report 
observes that nine out of ten of these 
consent 
judgments. “In general,” the Direc- 
tor states, “the calendars were in vir- 
tually current condition. Probably a 
trial . . . could be had more quickly 
in most districts than in any previ- 


cases are disposed of by 


ous time in recent years.” 

In accomplishing this enviable 
record the resident judges’in con- 
gested circuits have been assisted by 
the assignment of judges from cir- 
cuits where the pressure of business 
has been less acute. Thus eleven as- 
signments of circuit judges to serve 
in Circuit Courts of Appeals in other 
circuits were made in 1945 as com- 
pared with five in 1944, and thirty- 
three assignments of judges to dis- 
trict courts outside of their circuits 
were made, as compared with twen- 


ty-nine the previous year. 

Turning to a consideration ol 
the judicial and administrative pei 
the federal courts, Mr. 
Chandler reports that there have 
been recently added two new types ot 


sonnel in 


officers, court criers and court report 
ers. Surprisingly enough, despite this 
addition the total strength of the 
courts, numbering 4,086, is nearly 
900 less than it was five years ago 
rhis is due to a systematic decrease 
in the use of part-time officials, not 
ably Referees in Bankruptcy, and 
U. S$. Commissioners. 

The report reviews recently en 
acted federal legislation which has 
been helpful to the courts. The Act 
of January 20, 1944, providing a 
system of official court reporters has 
now been put in operation and rep 
resents a notable advance. The Act 
of December 7, 1944, providing fo1 
appointment by federal judges of 
court criers, to act also as bailiffs and 
messengers for the judges, promises 
also to be of value. The report dis- 
cusses also the beneficial effect of the 
recent laws for the simplification ol 
clerks’ fees, and the management ol 
their trust funds, the 1946 appropri 
ations, and the Federal Employees 
Pay Act of 1945. 

A section is devoted to juries. It 
points out that the cost of juries 
dropped almost 12 per cent in 1945, 
and saved the Government approxi: 
mately $200,000. This is believed to 
be due in part to a policy of limiting 
the number of jurors called for serv- 
ice to more nearly approximate the 
number actually needed. The report 
urges that efforts be made to select 
only those persons qualified by un 

(Continued on page 301 
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p pared by Committee on Publications, Section of Taxation: Mark H 
Jolinson, Chairman, New York City, William A. Blakely, Dallas, Texas, 
Philip Bardes, Howard O. Colgan and Martin Roeder, New York City, 


Family Partnership 
ln the first husband-wife partnership 
ise since the Supreme Court’s Towe? 
ind Lusthaus decisions, the husband 
ay again been held taxable. In this 
isc, twO men operated a furniture 
nanufacturing business as a corpora 
ion. Early in 1937 they began to dis- 
uss a partnership, and the advisa- 
lity of taking in their wives as 
rtners. In May 1937, one of them 
ransferred half of his stock to his 
vile. During 1938 she received divi 
lends upon this stock. Finally, in De 
ember 1938, the other man trans- 
erred half of his stock to his wife, 
ihe corporation was liquidated, and 
| partnership was formed to carry on 
he business with the wives as limited 
Tax Court held that 
the husbands were taxable upon the 


vartners. The 
ntire partnership income, and this 
lecision was affirmed by the Sixth 
Circuit. O. William Lowry, 3 T. C. 
730, aff'd C.C.A. 6th, April 3, 1946. 
(he appellate court noted that the 
transferred his 
tock more than a year before the 
iquidation, but it accepted the ‘Tax 
Court’s finding that this transfer was 
art of a single “plan’’ to form a 
the 


irst husband had 


vaartnership. Since, therefore, 
vives brought neither new capital 
ior services into the business, the 


lower rationale was held applicable. 


Family Corporation 
How far does the “family partner- 
ship” rule affect the validity of fam- 
ly corporations? Normally, if the 
husband makes a gift of stock to his 
wife, dividends upon that stock are 
axable to the wife, unless he has re- 
ained such “strings” upon the stock 


illen Gartner, Washington, D.C., and Edward P. Madigan, Chicago. 


as to leave him the effective “‘owner.”’ 
In view of the Tower and Lusthaus 
decisions, however, this general rule 
may be subject to reexamination in 
the case of closely held corporations. 
An indication of the trend is the re 
cent Tax Court decision in Carlton 
B. Overton, 6 T.C. No. 44. There, the 
had 


the stock 


for the purpose of the gift, and gave 


husband reclassified 
his wife one class which represented 
merely nominal capital but which 
was entitled to disproportionately 
large dividends. The dividends were 
held to be merely annual gifts to the 
wife of the husband’s income from 
the corporation, and were therefore 
taxable to him. 


Personal Expense— 

Domestic Help 

“Personal” expenses are not deduct 
ible, even though they are an inci 
dent to the production of income. 
Suppose, for example, that a wife 
hires a nursemaid for $40 a week, so 
that she herself may go to work and 
earn $50. It is one of the paradoxes 
of our tax system that this may be 
uneconomical. The Tax Court has 
reafirmed its position that the wife’s 
expense in such a case is merely 
“personal,” and therefore nondeduct 
ible. Mildred A. O’Connor, 6 T.C. 


No. 46. 


Expense Deduction— 

Abandoned Residence 
If a taxpayer permanently abandons 
his residence and attempts to sell it, 
may he deduct expenses incurred in 
maintaining the property? With tw« 
dissents, the Tax Court holds tha 
such a deduction is not allowable un- 
der the 1942 “income-production ex- 


Leslie. 
indicates 


pense” amendment. Warren 


6 T.C. No. 63. 
that the test applicable to expenses 


The court 


is the same as the “transaction en 
tered into for profit’ test for losses 
under § 23 (e). In other words, there 
must be first some affirmative “appro 
priation” to an income-producing 
purpose. Mere abandonment of the 
property as a residence, plus an at 
tempt to sell, is not enough. It may 
be noted that, in Mary L. Robinson, 
2 T.C. 305, it was indicated that a 
listing of the property for rent would 
be sufficient, but the Leslie opinion 
apparently interprets that case as re 
quiring an actual renting 


ADMINISTRATIVE OFFICE 
(Continued from page 300) 
derstanding and character and prop 
erly representative of the community 

to act as jurors. 

In discussing United States Com 
missioners, who, in the federal sys 
tem, are the committing magistrates, 
the report urges that the present 
complicated and wasteful fee system 
be replaced by legislation which will 
simplify and moderately liberalize 
the compensation of commissioners. 

Paramount among the problems 
of bankruptcy administration is the 
the 
whose earnings have fallen to an 
The report 
calls attention to pending legislation 


financial situation of referees, 


alarmingly low level. 
which would put the referees on a 
modest but stable salary basis, to be 
met, as at present, by payments from 
the parties, but which would be un- 
derwritten by the Government. The 
report concludes that this legislation 
would, if enacted, go far to remedy a 
system that is at present working an 
obvious injustice. 

Ihe probation system in the fed 
eral’ courts is said to continue on 
about the same level as in 1944. Pro 
bationers have maintained good rec- 
ords — 7,500 of them entered the 
Armed Forces during the war and 
less than | per cent of these were dis- 
honorably discharged. The record of 
probationers’ earnings has been ex- 
cellent, totaling nearly $27,000,000 
for the year. 


301 


May, 1946 « Vol. 32 











Professional Ethics Committee 
Rules of Procedure 


|. Jurisdiction of 
the Committee 


1. The Committee will not rendei 
opinions on questions of law. 

2. The Committee will not ren- 
der opinions as to the ethics of con- 
duct of an attorney in a matter in 
the 
pending litigation, which may deter- 


which conduct is involved in 
mine or substantially affect the deter- 
mination of the ethical questions 
involved. 

3. The Committee will not enter- 
tain complaints against lawyers who 
are not members of the Association 
and not subject to suspension or ex- 
pulsion therefrom. 

1. The Committee will entertain 
complaints against members of the 
Association by anyone adversely af- 
fected by conduct of such member in 
violation of the Canons. 


ll. Advisory Opinions 


1. Ihe Committee will advise any 


member of the Association of its 
opinion as to whether any course of 
professional conduct proposed by 
him under stated circumstances is or 
is not in violation of the Canons, but 
will ordinarily render advisory opin- 
ions for the benefit of a non-member 
only at the request of his local Ban 
Association. 

2. The will render 
opinions, either formal or informal, 


Committee 


involving the ethics of the past con- 
duct of an attorney, upon the request 
Bar 
cases, upon the request of another 
member of the Bar; but in the latter 
case only if actual and not merely 
hypothetical facts be given, and only 
if the identity of the attorney whose 
conduct is in question be disclosed; 
and it will be the Committee’s prac- 
tice in all such latter cases to send to 
the attorney a copy of the papers by 
which the question is submitted and 


of a Association or, in suitable 
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give him an opportunity to state his 
version of the facts therein alleged. 


Ill. Complaints 
1. Complaints need not be in any 
specified form, but must set out the 
facts in sufficient detail to give the 
respondent a fair opportunity to 
deny and disprove them. Where the 
complainants are lawyers, the Canons 
alleged to have been violated must 
be specified, and copies of the com- 
plaints be furnished for the respon- 
each member of the 
Where 
custom is 


dent and for 
matter of 
the 
relative thereto shall be fully stated. 

2: Ip 


siders the complaint to involve al- 


Committee. any 


local involved facts 


case the Committee con- 
leged professional conduct in viola- 
of : the 
the 


respondent, who will be given a rea- 


tion of a Canon, a copy 


complaint will be furnished 
sonable time to answer the same. The 
answer should follow the paragraphs 
of the complaint and each fact al- 
leged be (a) admitted, or (b) stated 
to be immaterial, with the reasons 
why, or (c) denied and an affirma- 
tive statement made of the respond- 
ent’s version thereof. 

3. A copy of the answer will be 
the 
shall reply specifically to any new 
facts alleged therein. 


furnished complainant, who 


t. When the complaint is at issue, 
the parties will be heard. and be 
given the opportunity to present 
testimony either at a meeting of the 
Committee or before one or more 
members thereof, who shall report 
their findings to the Committee. 

5. In hearings on complaint cases 
the Committee will not be bound by 
the rules of evidence pertaining to 
court procedure except insofar as it 
deems proper, but will consider them 
in weighing the evidence. It will take 
into consideration the past profes- 


sional conduct of both the respon 
dent and the complainant. 

6. In case the Committee decides 
to recommend to the Board of Goy 
ernors that the respondent be ex 
pelled, suspended or censured, a cop) 
of the Committee’s proposed recom. 
mendation will be mailed to his 
address ten days prior to its trans 
mittal to the Board of Governors. 


IV. Attorneys Disciplined 
by a Court Order 


When the Committee is advised 
that any member of the Association 
has been suspended or disbarred by 
the final order of any Court of com 
petent jurisdiction, it may procure 
a copy of such order and _ request 
such attorney to show cause why the 
Committee should not recommend 
to the Board of Governors his sus- 
pension or expulsion from the 
he admits the 
propriety of the court’s action o! 


fails for ten days to answer the Com 


Association. In case 


mittee’s request, it may recommend 
that action. In case he demands a 
hearing, he will be accorded the same 


as in the case of a complaint. 


V. Opinions 


All formal opinions of the Com 
mittee shall be adopted or autho 
ized at a meeting of the Committe 
and be concurred in by at least fow 
that 
meetings of the Committee any opin 


members; provided betweel 
ion may be adopted if it be concurred 
in by at least five members, provided 
any non-concurring member shal! 
have considered the opinion and 
shall not specifically request the dis 
cussion of the question involved at 4 
meeting of the Committee. 
Formal opinions, when dul 
adopted, will be sent by the Chair- 
man to the AMERICAN Bar Associs: 


TION JOURNAL ior publication therein. 
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OPINION No. 270 
(December 18, 1945) 


LEGAL ADVICE IN NEWSPAPER 
COLUMN. —A lawyer may not 
answer, even anonymously, inquir- 
ies for advice as to individual 
rights through the medium of a 
newspaper column. 


Canons 35 and 40. 
Opinions 98, 162. 


\ member of the Association sub- 
mits the following proposal, request- 
ing the opinion of this Committee as 
io whether or not it is ethical: 


Is it proper for a member of the Bar 
to write a newspaper column in one 
of the newspapers having a general 
circulation, which column will serve 
the following purposes: 
idea of the column is 
to answer the various legal questions 
or problems which are sent in to the 
column by the various readers of the 
newspaper in which the column will 
appear. 

a. Only those questions which, 
after careful consideration, have 
more interest to the general public 
will be answered in the column. 

b. The answers to the various 
questions will be brief, concise, cor- 
rect, and if there is the slightest 
doubt about the correctness of the 
particular answers, then the ques- 
tion and answer will not be printed 
in the column. 


1. The basic 


c. After each column which ap- 
pears in the newspaper, the reader 
will be cautioned not to rely on 
the answer in the column as legal 
advice, but to consult his attorney. 

d. The columnist will write with 
the approach of a lecturer rather 
than an advisor of legal rights. 

e. The column will have a name, 
which name may or may not be 
copyrighted, but the column will 
not be patented or copyrighted. 

f. The writer of the column will 
never publish or write or cause to 
be written his name as the writer of 
the column either in or at the head- 
ing of the column. The column will 
be printed under a name chosen by 
the columnist. 

g. The columnist himself will do 
all the research work and all the 
writing in connection with the col- 
umn to the exclusion of all other 
persons, except that the services of 
another member of the Bar may be 
associated or called upon from time 
to time to lend his assistance. 

h. The columnist will not under- 


either 
directly or indirectly, practice from 


take, to receive or solicit, 


the column, or its readers. 
2. The will 
benefit from the newspaper in which 


the coiumn will appear for the writing 
of the column. 


columnist receive a 


a. The columnist will receive no 
benefit of any kind, either directly 
or indirectly, from the public or any 
individual or corporation other than 
the newspaper corporation for which 
the column is being written. 

The writer of the column will put 
forth his best efforts to uphold the 
high traditions and dignity of the 
legal profession at all times and will 
further put forth his best and con- 
scientious efforts to be accurate at 
all times using the best source of 
information possible to determine 
and answer the various questions. 


Che opinion of the Committee 
was stated by Mr. Jackson, Messrs. 
Brand, Drinker, Houghton, Powell 
and Shackleford concurring: 


Canon 35 provides in part as fol- 
lows: 


The professional services of a law- 
yer should not be controlled or ex- 
ploited by any lay agency, personal or 
corporate, which intervenes between 
client and lawyer. A lawyer’s responsi- 
bilities and qualifications are indi- 
vidual. He should avoid all relations 
which direct the performance of his 
duties by or in the interest of such 
intermediary. 
his client should be personal, and the 


\ lawyer’s relation to 


responsibility should be direct to the 
client. Charitable societies rendering 
aid to the indigent are not deemed 
such intermediaries. 


Canon 40 provides: 


A lawyer may with propriety write 
articles for publications in which he 
gives information upon the law; but 
not 
from such publications to advise in- 


he should accept employment 


quirers in respect to their individual 
rights. 

In Opinion 162 the Committee 
was asked to deal with the propriety 
of an attorney furnishing legal advice 
in answer to questions submitted by 
subscribers to a trade magazine, for 
which service the attorney was paid 
by the magazine. The Committee 
held: 


. it would be unethical and contrary 


Professional Ethics Committee 


to the precepts of the Canons for the 
attorney to allow his name to be car- 
ried in the magazine or other publi- 
cation in the manner indicated . 

as a free legal adviser for the sub- 
scribers to the publication. Such would 
be contrary to Canons 27 and 35 and 
Opinions heretofore announced by 
the Committee on Professional Ethics 
and Grievances. (See Opinions 31, 41, 
12 and 56.) 


Opinion 98, dealing with the 
publication of a Legal Bulletin by a 
State Bankers 


ing questions submitted by member 


Association contain- 
banks which were answered by a 
named firm of attorneys, is to the 
same effect and rests chiefly on Canon 
35. The opinion holds that “the issue 
of such a bulletin might easily be 
used as a means of advertising the 
professional services of the lawyers, 
as well as exploiting their services 
for the profit of a lay agency,” and 
that the direct and personal relation- 
ship with the client required by 
Canon 35 was lacking. 

These decisions clearly hold to be 
unethical the lawyer’s participation 
in the writing of the column. We are 
of the opinion that such conduct 
does not escape the condemnation of 
Canons 35 and 40, because (1) the 
lawyer replying to the submitted 
questions is anonymous, (2) only 
questions of general public interest 
will be answered, (3) the reader will 
be cautioned not to rely on the 
published answer to his question as 
legal advice but to consult his at- 
torney, and (4) the columnist will 
write with the approach of a lecturer 
rather than an adviser of legal rights. 

The column will be in essence 
one in which the lawyer undertakes 
to give advice for the benefit of in- 
quirers in respect of their individual 
rights, which Canon 40 forbids. Fi- 
nally, it does not meet the require- 
ment of Canon 35 that the relations 
of a lawyer with those to whom he 
gives legal advice should be direct 
and personal and that his services 
must not be exploited by an inter- 


vening lay agency. 
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Launches 


Young leaders of the Bar who have 
returned from the armed services are 
assuming leadership in a program 
designed to secure a more active par 
ticipation of young men in the Ameri- 
can Bar Association. A most hearty 
welcome is being extended all those 
who served the Nation so well dur- 
ing the war just ended. The leader- 
ship of such veterans as James Fel 
lers of Oklahoma City, Vice Chai 
man of the Junior Bar Conference, 
and of James Ashby and Eugene C 
Gerhart of the National 
ship Committees in Virginia and 


Member 


New York, respectively, has brought 
forth a steady stream of applications. 

James Ashby of Fredericksburg 
has organized a state-wide member 
ship committee consisting of lead- 
crs of the Bar from both veterans and 
non-veterans with the prime objec- 
tive of enlisting the eligible young 
lawyers of Virginia as active mem 
bers of the American Bar Association. 
With the assistance of his commit- 
tee, he has made a careful survey of 
all persons admitted to the Bar in 
Virginia within the last seven years, 
and submitted his recommendations 
to Headquarters in Chicago, where 
they are receiving prompt processing. 
Gerhart of Bingham- 
tion. New York, has headed up the 


Eugene C. 


membership program in up-state New 
York, appointing a very active com- 
mittee, preparing and thoroughly 
culling a list of recommendations on 
the basis of which invitations are be- 
ing sent. He is cooperating with the 
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unior Bar Conference 


embership Campaign 


senior Bar and the various courts. 
This, with a luncheon program pres 
ently in effect, is proving a real boon 
to increased membership from the 
State of New York. He has 
planned for the month of May a se 
ries of dinners, as a part of the na- 
tion-wide program designed to stimu 
late the younger lawyers into joining 
the American Bar Association. 
Robert C. Bell in Connecticut, on 


also 


the basis of individual solicitation, is 
doing a very outstanding job. So is 
Bryant W. Griffin ta New Jersey. 
John H. Lashly, in Missouri, is dem- 
onstrating that President 
Lashly of the American Bar Associa- 
tion is not the only member of that 


former 


family possessed of energetic leader- 
ship. His good work assures that Mis 
souri will be among the leaders in 
this campaign. Equally outstanding 
work is being done by Louis Conkle 
in Ohio. 

Richard Stevens of Chicago is one 
of the most active and energetic 
the National Member- 
ship Committee. He is serving as 
member of both the Junior and Se- 
nior Committees. Under his energetic 


members of 


leadership it is anticipated that the 
already excellent participation of 
the Illinois Bar in the American Bar 
\ssociation will be increased. 

The deadline for having the list 
in to the Chicago office was set for 
April 15. The dinner programs 
planned for the month of May for 
each of the larger cities of the nation 


will be locally sponsored without 


by Wm. R. Eddleman 


MEMBERSHIP CHAIRMAN, JUNIOR BAR CONFERENCE 


financial responsibility of the Ameri 
can Bar Association. The object o! 
these dinners is to inform members 
of the profession of the importani 
work being done by the American 
Bar Association and to afford them 
an opportunity to participate. It is 
planned that the month of June will 
be one of active personal solicitation 
on a nation-wide basis. The Junio. 
Bar Conference is receiving the full 
cooperation and advice of the Senio: 
Membership Committee. 

The membership contest is being 
widely publicized and is in full 
swing. Numerous active participants 
throughout the nation are striving 
for the awards which will be given on 
the basis of the rules already an 
nounced. Awards will be made at the 
\tlantic City meeting this fall, in ad 
dition to which special awards will 
be made to the member of the Na 
tional Membership Committee and 
the State Chairman doing the out 
standing job in the field of member! 
ship. In view of the fact that ther 
are some 150,000 lawyers not pres 
ently members of the American Bai 
\ssociation, although the American 
Bar Association is the largest associa 
tion of attorneys in the world, it 1 
readily apparent that there is a fe: 
tile field for expansion of membe! 
ship. This is a task to which every 
member of the American Bar should 
devote at least a part of his time by) 
personally extending an invitation to 
someone not presently a member. 
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Juntor Bar Notes 


by ¢. Julian Skinner, Jr. SECRETARY, JUNIOR BAR CONFERENCE 


Ihe current Junior Bar Conference 
membership contest (see rules and 
ist of awards at page IV of the April 
issue Of the JOURNAL) makes it op- 
portune to review briefly the history 
{ its membership, to record some of 
is accomplishments during the twelve 
‘ears since it was founded in 1934, 
and, incidentally, to indicate some of 
ihe advantages accruing to younger 
awyers who belong to the Conference. 


History of Junior 
Bar Membership 


Bar Conference 
iounded at the 1934 annual meeting 
1 the American Bar Association. At 
that time the Association had so few 
members of Junior Bar age (under 
16) that they were numbered in hun- 
dreds rather than thousands. In fact, 
ihe first roster of the Junior Bar Con- 
ference, which was published in 1936, 
reveals that of the approximately 
(000 members at that time only 210 
had belonged to the Association prior 
to the founding of the Conference! 
By the time we entered the war in 
1941, the seven-year old Conference 
had over 6000 members and was the 
largest Section in the Association. In 
the pre-war years about half of the 
new members enrolled in the Asso- 
ciation each year were Junior Bar 
men. 


The Junior was 


Ihe war, of course, took most of 
these lawvers from civilian life and 
the Conference's civilian member- 
ship dropped to a low of about 2200; 
but the 1946 roster, now at the 
printers, will already show over 4500 
members. It is hoped that the con- 
test, with the added incentive to 
membership activity provided by the 
Board of Governors in the form of 


‘ix valuable awards to be presented 


at the convention in Atlantic City in 
October, will quickly carry the Con- 
ference membership well over the old 
6000 mark. Young lawyer-veterans 
are participating in Conference ac- 
tivities in the expected large num- 
bers and the contest is serving to 
bring it and the Association to their 
attention. A recent survey has shown, 
however, that most active Junior 
Bar members are over 30. Even tak- 
ing the effect of the war into account, 
it is apparent that more lawyers in 
their twenties should be interested 
in Conference and Association work. 
The Committee on Relations with 
Law Students is taking steps to make 
law students more aware of Confer- 
ence and should cause 
larger membership among lawyers 
under 30 after a few years. It is obvi- 
ous that the Conference should con- 
tinue to grow in the years ahead just 
as fast as it did in the years before 


activities, 


the war. 


Organization of 
Local and State 
Junior Bar Groups 


Conference records show only six 
local or state Junior Bar groups which 
antedated the Conference—the Junior 
Bar Association of Dallas, Texas, 
founded in 1925; the Barristers of 
Omaha, Nebraska, founded 
the same time; the Junior Barristers 
of the Los Angeles Bar Association, 


about 


the Lawyers’ Club of Alameda Coun 
ty, California, and the Barristers’ 
Club, San Francisco, all founded in 
1928; and the Junior Bar Section of 
the Utah State Bar, founded in 1933. 

By comparison, the Junior Bar 
Conference now has affiliated with it 
twenty-nine statewide and sixteen 
local Junior Bar groups and two in 


the District of Columbia, a total ol 
forty-seven. became 
temporarily inactive during the war, 
the other hand, there are 
other organizations of younger law- 
yers which are not yet affiliated. In 
March of this year a new statewide 
group was organized in South Caro- 
lina by about forty young attorneys, 
and earlier this year a new local 
group was founded in Jackson, Mis- 
sissippi, both with active Junior Bar 
Conference men, John Schofield and 
William 
their presidents. 


Some of these 


but on 


Ethridge, respectively, as 


Most of these state and local bar 
groups were inspired by the Confer- 
ence. The increased interest of 
younger lawyers in Bar organizations 
and activities, in the professional as- 
pects of their careers, and in public 
affairs which has followed inevitably 
in the wake of this movement is of 
itself no mean accomplishment. 


Achievements of the 
Junior Bar Conference 


\mong the achievements of the first 

twelve years of the Conference may 

be listed the following specific services: 

1. It prepared and circulated a 

model Legislative Reference and 
Drafting Bureau Act. 
Before the war, in 1938-1942, it 
conducted 4,648 reported plat- 
form and 3,289 reported radio 
speeches and forums through its 
Public Information Program. Af- 
ter having been turned over to the 
senior Association during the war, 
this Program has been resumed 
under Junior Bar Conference 
supervision. 
It has been assisting the American 
Law Institute for some years in 
preparing state annotations for 
the Restatements of the Law. 
It “performed a service of incal 
culable value” in aiding the Com- 
mittee on War Work of the 
\merican Bar Association in the 
collection and compilation of the 
compendia of laws of each state 
for use by the legal assistance 
offices of the Army and Navy. 
It played a leading part in bring- 
ing about the establishment, in 
New York City and elsewhere, of 
employment offices and various 
programs and committees for as- 
sisting lawyer-veterans in getting 
reestablished. 
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1946 Ross Essay Contest 


6. It has made and published studies 
of small loan practices in Okla- 
homa, Kansas and Alabama, con 
tributing in Oklahoma to 
legislation. 


new 


It has made the following major 
contributions to the twentieth-cen 
tury procedural reform movement, 
under the leadership of the Asso 
ciation’s Section of Judicial Ad 
ministration and Special Com 
mittee for Improving the Admin 
istration of Justice and others: 
Helped plan and organize traf 
fic court conferences in 41 
states—with more than one con- 
ference in many of them (see 
“The Scandal of Our Traffic 
Courts” in Harper’s Magazine 
for March, 1946); 
Made a 12-phase study of the 
Justice of the Peace courts in 
every state; 

. Completed, to date, about 290 
of the 343 seven 
phases of state-court procedure 
in every state and the District 
of Columbia, in aid of the six 
ty-six recommendations for pro 
cedural reform adopted by the 
Association in 1938. 


studies of 


8. It began, in 1945, the publication 
of a bi-monthly leaflet, The Young 
Lawyer. 


It has promoted correspondence 
between its members and young 
lawyers in Canada and Latin and 
South America, and circulated in 
the countries to our south a Span- 
ish Edition of The Young Law- 
yer. 

It has promoted American Bar 
\ssociation programs for the third- 
students at 
schools, with many more now in 
prospect, distributed The 
Young Lawyer to all law schools 


year various law 


and 


in this country to interest law stu 

dents in Junior Bar Conference 

activities. 
This list is by no means complete, 
being limited to national programs, 
but it does demonstrate the extent of 
Conference activities during these 
first twelve years. While some of this 
work has been completed, most of it 
is still in progress. 


Value to Young Lawyers 

and to the American 

Bar Association 

The younger lawyers who have par- 
ticipated in the work of these years 
have not only had the satisfaction of 
tangible service to the public and to 


their profession, but have added in. 
evitably to their breadth of knowl. 
edge and acquaintance, their experi- 
ence and their reputation. 


Conference Has Increased 
Public-Mindedness of 
Profession 
On the other hand, these twelve 
years have seen the Association add 
to its membership thousands of mem. 
bers most of whom would not have 
joined for years, if ever, except for 
the Conference. They have witnessed 
the completion of a number of essen 
tial research projects which might 
never have been undertaken, let 
alone completed, had it not been for 
the availability of thousands of young 
lawyers to do the investigations of 
law. They have seen an extraordi- 
nary increase in the interest of law- 
yers under forty in their professional 
organizations; and, inevitably there 
has resulted increased public mind- 
edness on the part of the profession 
as a whole and a more representa 
tive character for the American Bar 
Association. 





Announcement of 1946 Essay Contest 


Conducted by AMERICAN BAR ASSOCIATION Pursuant to terms of bequest of Judge Erskine M. Ross, Deceased. 


Subject to Be Discussed: 


Labor Disputes—tTheir Settlement by Judicial Process. 


Time when Essay Must Be Submitted: 


On or before June 15, 1946. 


Amount of Prize: 


[nformation for Contestants 


No essay will be accepted unless prepared for this 


right thereof. 


contest and not previously published. Each entryman 
will be required to assign to the Association all right, 
title and interest in the essay submitted and the copy- 


An essay shall be restricted to five thousand words, 


including quoted matter and citations in the text. Foot- 
notes or notes following the essay will not be included 
in the computation of the number of words, but ex- 
cessive documentation in notes may be penalized by 
the judges of the contest. Clearness and brevity of 
expression and absence of iteration or undue prolixity 
will be taken into favorable consideration. 


Three Thousand Dollars. 


Eligibility: 


The contest will be open to all members of the 
Association in good standing, including life members 
(except previous winners, members of the Board of 
Governors, Officers, and employees of the Associa- 
tion), who have paid their annual dues to the Asso- 
ciation for the current fiscal year in which the essay is 
to be submitted. 


Anyone wishing to enter the contest should com- 
municate promptly with the Executive Secretary of the 
Association, who will furnish further information and 
instructions. 


oe cs We 
American Bar Association 1140N. Dearborn St. Chicago 10, Ill. 
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Notice by the Board of Elections 


Phe following jurisdictions will elect 
a State Delegate for a_ three-year 
term beginning at the adjournment 
1946 Annual Meeting and 
ending at the adjournment of the 


of the 


\nnual Meeting in 1949: 

\rkansas 

Colorado 

Delaware 

Georgia 

Idaho 

Indiana 

Louisiana 

Maryland 

Minnesota 

Nevada 

New Hampshire 

New York 

Ohio 

Oregon 

Rhode Island 

Utah 

West Virginia 

The following states will each 
elect a State Delegate to fill the va- 
cancy in the term expiring at the 
idjournment of the 1946 Annual 
Meeting: 

Louisiana 

Minnesota 

Utah 

West Virginia 

The following states will each 
clect a State Delegate to fill the va- 
cancy in the term expiring at the 
adjournment of the 1947 Annual 
Meeting: 

New Mexico 

Pennsylvania 

lennessee 

Vermont 

State Delegates elected to fill va- 
cancies take office immediately upon 
the certification of their election. 
Nominating petitions for all State 
Delegates to be elected in 1946 must 
be filed with the Board of Elections 
not later than May 31, 1946. Forms 
of nominating petitions for the three- 
vear and forms of 


term, separate 


nominating petitions to fill vacan- 
cies may be obtained trom the Head- 
quarters of the American Bar Asso- 
ciation, 1140 North Dearborn Street, 
Chicago. Nominating petitions must 
be received at the Headquarters of 
the Association before the close of 
business at 5:00 P.M. on May 31, 
1946. 

Attention is called to Section 5, 
Article V, of the Constitution, which 
provides: 

Not less than one hundred and fifty 
days before the opening of the an 
nual meeting in each year, twenty-five 
or more members of the Association 
in good standing and accredited to a 
State (or the territorial group) from 
which a State Delegate is to be elected 
in that year, may file with the Board 
of Elections, constituted as hereinafter 
provided, a signed petition (which 
may be in parts), nominating a can- 
didate for the office of State Delegate 
for and from such State (or the ter- 
ritorial group). 

Only signatures of members in 
good standing will be counted. A 
member who is in default in the pay- 
ment of dues for six months is not a 


member in good standing. Each 
nominating petition must be accom- 
panied by a typewritten list of the 
names and addresses of the signers 
in the order in which they appear 
on the petition. 

Nominating petitions will be 
published in the first issue of the 
AMERICAN BAR ASSOCIATION JOURNAL 
which goes to press after the receipt 
of the petition. Additional signa- 
tures received after a petition has 
been published will not be printed 
in the JOURNAL. 


hereby given that no more than fifty 


Special notice is 


names of signers to any petition will 
be published. 

Ballots 
members in good standing accredited 


will be mailed to the 


to the States in which elections are 
to be held within thirty days after 
the time for filing nominating peti- 
tions expires. 

BOARD OF ELECTIONS 

Edward T. Fairchild, Chairman 

William P. MacCracken, Jr. 


Laurent K. Varnum 


Nomunatin M4 Petitions 


ARKANSAS 
To the Board of Elections: 
Ihe undersigned hereby nominate 
Edward L. Wright, of Little Rock, 
for the office of State Delegate for and 
State of Arkansas to be 
elected in 1946 for a three-year term 


from the 


beginning at the adjournment of the 
1946 annual meeting: 

Mr. John D. Eldridge, Jr., of 
Augusta; 

Messrs. Floyd E. Barham, John 
Brizzolara, Harry P. Daily, John E. 
Miller and H. P. Warner of Fort 
Smith; 

Messrs. Maupin Cummings, Karl] 
Greenhaw, Carlos B. Hill, Robert A. 


Leflar and Wade ol 
Fayetteville; 

Messrs. A. L. Barber, Frank E. 
Chowning, Wm. Henry Donham, S. 
Lasker Ehrman, Baucum Fulkerson, 
J. F. Geister, Jr., A. F. House, Ter- 
rell Marshall, W. H. Rector and 
Wallace Townsend of Little Rock; 

Messrs. F. G. Bridges, Jay W. 
Dickey, Nicholas J. Gantt, Jr. and 
Robert A. Zebold of Pine Bluff. 


George C. 


GEORGIA 
To the Board of Elections: 
The undersigned hereby nominate 
Arthur G. Powell, of Atlanta, for the 
office of State Delegate for and from 
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the State of Georgia to be elected in 
1946 for a three-year term beginning 
at the adjournment of the 1946 an 
nual meeting: 

Messrs. John F. Echols, R. Emer 
son Gardner, J. Howell Greene, Hea 
man Rembert Marshall, 
kk. W. Moise, John M. Slaton and 
John L. Tye, Jr., of Atlanta; 

Messrs. W. P. Congdon, Joseph b. 
Cumming, James E. Harper, James 
M. Hull and J. J. 
\ugusta; 

Messrs. R. M. Arnold, J. E. Chap 
man, Jr., J. Q. Davidson, Frank D. 
Foley, H. H. Swift, and W. H. 
Young, Jr., of Columbus. 


Heyman, 


Willingham, of 


Messrs. Joseph G. Collins, Edga 
B. Dunlap, W. Boyd Sloan, A. C. 
Wheeler, B. Frank Whelchel and 
Wim. P. Whelchel, of Gainesville. 


LOUISIANA 


To the Board of Elections: 

rhe undersigned hereby nominate 
LeDoux R. Provosty, of Alexandria, 
for the office of State Delegate fo: 
and from the State of Louisiana to be 
elected in 1946 for a three-year term 
beginning at the adjournment of the 
1946 annual meeting: 
Howard B. Gist, 
Gold, J]. Harry Henderson, Jr., Ha 
old W. Hill and John H. McSween, 
of Alexandria; 

Messrs. P. G J. Olive 
Bouanchaud, H. Payne Breazeale, 
Victor A. Sachse and Carlos G. Spaht, 
of Baton Rouge; 


Messrs. Leo 


Borron, J. 


Messrs. Fred G. Hudson, Jr., Mur 


ray Hudson and Allan Sholars, ot 
Monroe; 

Messrs. Charles E. Dunbar, Jr., 
Sumter D. Marks, Jr., Esmond Phelps, 
Jos. M. Rault, Leon Sarpy, John L. 
Voler, Benjamin W. Yancey and W. 
W. Young, of New Orleans; 

Messrs. Clare C. Clark, Charles 
D. Egan, W. V. Lunn and Marion K. 
Smith, of Shreveport. 


NEVADA 
To the Board of Elections: 
rhe undersigned hereby nominate 
Charles A. Cantwell, of Reno, for the 
office of State Delegate for and from 
the State of Nevada to be elected in 
1946 for a three-year term beginning 
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at the adjournment of the 1946 an 
nual meeting: 

Mr. E. J. L. Taber of Carson City; 

Mr. Milton B. Badt of Elko; 

Mr. W. Howard Gray of Ely; 

Messrs. H. H. Atkinson, George A. 
Bartlett, William J. Cashill, Oliver C. 
Custer, William J. Forman, Joseph P. 
Haller, Harlan L. Heward, William 
|. Kane, E. Frandsen Loomis, John 
I. McLaughlin, Charles M. Merrill, 
Samuel Platt, John E. Robinson, Sid 
ney W. Robinson, N. H. Samuelson, 
William C. Sanford, George Spring- 
meyer, Emerson J]. Wilson, T. L. 
Withers, R. S. Flanary and George 
l.. Vargas of Reno; 

Mr. Merwyn H. 
nemucca. 


Brown of Win 


NEVADA 


To the Board of Elections: 
Ihe undersigned hereby nominate 
John Shaw Field, of Reno, for the 
othce of State Delegate for and from 
the State of Nevada, to be elected tor 
a three-year term beginning at the 
1946 


the annual 


adjournment of 
meeting: 

Messrs. Frank B. Gregory, Charles 
Lee Horsey, Arthur Gray Mashburn, 
John R. Ross and E. J. L. Taber of 
Carson City; 

Messrs. H. H. Atkinson, John S. 
Belford, Douglas A. Busey, Wm. J. 
Cashill, Thomas O. Craven, Wm. J. 
Forman, Morley Griswold, Joseph P. 
Haller, John S. Halley, Melvin E. 
Jepson, Wm. J. Kane, Miles N. Pike, 
Walter Rowson, George Springmeyer, 
Harold O. Taber, Bruce R. ‘Thomp.- 
son, Gordon R. Thompson, George 
1.. Vargas, Wm. Woodburn and Wm. 
Woodburn, Jr. of Reno. 


NEW HAMPSHIRE 


To the Board of Elections: 


The undersigned hereby nominate 
Louis E. Wyman, of Manchester, for 
the office of State Delegate for and 
from the State of New Hampshire to 
be eleeted in 1946 for a three-yea 
term beginning at the adjournment 
of the 1946 annual meeting: 

Messrs. James B. Godfrey, Fran 
cis W. Carl C 


Johnston, Jones, 


Thomas L. Marble, Elwin L.. Pag: 
and Frank J. Sulloway of Concord 

Messrs. Stanley M. Burns, Wal 
ter A. Calderwood and Charles § 
Hartnett of Dover; 

Messrs. Homer S. Bradley, O; 
ville E. Cain, John R. Goodnow 
Howard B. Lane and William H 
Watson of Keene; 

Messrs. Alfred |. Chretien, Wil 
liam H. Craig, Maurice F. Devine 
Thomas E. Dolan, Ralph E. Lang 
dell, Paul E. Nourie, William | 
Starr, Winthrop Wadleigh, J]. Walk 
er Wiggin, Eliot U. Wyman and 
Louis C. Wyman of Manchester. 


NEW MEXICO 
To the Board of Elections: 
The undersigned hereby nominate 
Ross L. Malone, Jr., of Roswell, to 
fill the vacancy in the office of Stat 
Delegate for and from the State of 
New Mexico for the term ending at | 
the adjournment ofthe 1947 annual 
meeting: 

Messrs. C. M. Botts, Joseph | 
Dailey, Don L. Dickason, A. T. Han 
nett, E. C. Iden, W. A. Keleher and 
Louis C. Lujan of Albuquerque; 

Mr. Neil B. Watson of Artesia: 

Mr. G. T. Hanners of Lovington 

Mr. A. W. Marshall of Deming 

Messrs. J. A. Atwood, Charles R 
Brice, L.. O. Fullen, J. M. Hervey 
Hinkle, George H 
Harold Hurd ol 


Clarence E. 
Hunker, Jr. 
Roswell; 

Messrs. Frank Andrews, Howard 
L. Bickley, ‘Harry L. Bigbee, F. A 
Catron, Howard F. Houk, Eugene D 
Lujan, C. C. McCulloh and Danie! 
K. Sadler of Santa Fe. 


and 


NEW YORK 
To the Board of Elections: 


The undersigned hereby nominat 
George H. Bond, of Syracuse, for th 
office of State Delegate for and fron 
the State of New York to be elected 
in 1946 for a three-year term begin 
ning at the adjournment of the 1946 
annual meeting: 

Messrs. C. H. Andros, Kenneth 5. 
Macaffer, Ernest B. Morris, Ellis } 
Staley, Jr. and Wood ol! 
(Albany; 

Messrs 


Chester 


Allen Keeney, Daniel | 





| E Page 
Concord 
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sharles F 
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EW YORK 


nominat 
se, for the 
and from 
ye elected 
‘m begin 
the 1946 


enneth 5 
, Ellis | 


Wood ol 


Daniel | 


Kenefick, Edward H. Letchworth, 
William Palmer and Philip J. Wick- 
ver of Buffalo; 

Messrs. Harold J. Gallagher, Na- 
han L. Miller, William L. Ransom 
ind Harrison Tweed of New York 
City; 

Arthur V. D. Chamber- 
William F. Love, William F. 
Charles S. Wilcox of 


\lessrs. 
ialll, 
Suang and 
Rochester; 

Messrs. David A. Fraser, Stewart 
t. Hancock, Donald M. Mawhinney, 
Lewis C, 


Shove of Syracuse. 


Ryan and Benjamin EF. 


OHIO 
lo the Board of Elections: 
[he undersigned hereby nominate 
Howard L. Barkdull, of Cleveland, 
ior the ofhce of State Delegate for 
the State of Ohio to be 
lected in 1946 for a three-year term 
ginning at the adjournment of the 
916 annual meeting: 


ind from 


Messrs. Edwin W. Brouse, Amos 
H. Englebeck, Wm. A. Kelly and 
!homas M. Powers of Akron; 

Messrs. Ralph R. Caldwell, Gra- 
ham P. Hunt, Walter F. Murray and 
Charles P. Taft of Cincinnati; 

Messrs. Thomas J. Edwards, Law- 
ence C. Spieth and Jay P. Taggart 
f Cleveland; 


Messrs. Wilbur E. 
J. Collopy, Joseph M. Harter and 
Waymon B. McLeskey of Columbus; 

Messrs. George E. Alcorn, Philip 
C. Ebeling, John B. Harshman and 
William G. Pickrel of Dayton; 

Mr. 
Marion; 


Benoy, Frank 


Howard F. Guthery of 
Messrs. Donald A. Finkbeiner, 
Edward W. Kelsey, Jr., Ross W. Shu- 
maker and Joseph D. Stecher of 
Toledo; 
Mr. 


town. 


Wm. A. Mason of Youngs- 


RHODE ISLAND 
To the Board of Elections: 
The undersigned hereby nominate 
Henry C. Hart, of Providence, for the 
office of State Delegate for and from 
the State of Rhode Island to be elect- 
ed in 1946 for a three-year term be- 
ginning at the adjournment of the 
1946 annual meeting: 
Messrs. Arthur M. Allen, Harold 
\. Andrews, Thomas F. Black, ]r., 
Henry M. Boss, Westcote H. Chese- 
brough, James C. Collins, Harry Par- 
sons Cross, George C. Davis, William 
H. Edwards, Bayard Ewing, Ronald 
C. Green, Jr., William B. Greenough, 
Thomas J. Hogan, Ernest A. Jenckes, 
Russell P. Jones, Francis B. Keeney, 
Hovt Webb Lark, Bancroft Littlefield, 
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David B. Lovell, Jr., Colin Mack. 
Makepeace, Hayward T. Parsons, Ed- 
ward T. Richards, Harold E. Staples, 
Harold B. Tanner and Edward Win- 
sor of Providence. 


UTAH 

To the Board of Elections: 
rhe undersigned hereby nominate 
Sam Cline, of Milford, for the office 
of State Delegate for and from the 
State of Utah, for the unexpired 
term ending with the adjournment 
of the annual meeting in 1946, and 
for the term commencing at the ad- 
journment of the Annual Meeting 
in 1946 and ending with the adjourn- 
ment of the annual meeting in 1949: 
Messrs. L. M. Cummings, Stuart 
P. Dobbs, Royal J. Douglas, Joseph 
FE. Evans, John A. Henricks, David 
K. Holther, J. A. Howell, Wade M. 
Johnson, George H. Paul 
Thatcher, Roy D. Thatcher, Arthur 
Woolley and LeRoy 


Lowe, 


B. Young ol 
Ogden; 

Messrs. J. Arthur Bailey, Parnell 
Black, Samuel J. Carter, S$. N. Corn 
wall, Joseph D. Hurd, Wallace D. 
Hurd, F. Gerald Irvine, Wm. M. 
McCrea, G. A. Marr, Robert B. Por 
ter, Jr., C. W. 
mond T. Senior of Salt Lake City. 


Rawlings and Ray 


Adusory Commuttee on Rules of Civil Procedure 


lhe Advisory Committee on Rules 
| Civil Procedure met in Washing 
on on March 25 for a meeting ol 
«veral days’ duration, at which final 
onsideration was given to the draft 
1 proposed amendments to the 
Rules. The Committee agreed upon 
he amendments, which it will pre 
sent to the Court in a final report as 
soon as the latter can be prepared and 
printed. The report will cover the 
matters discussed in the Second Pre- 
liminary Draft of Proposed Amend- 
ments published in May, 1945, with 
the modifications and improvements 


which the Committee deemed desir 


able in view of the criticisms received 
from members of the profession. No 
report will be made at this time ol 
a rule covering condemnation pro- 
cedure, but the Committee is giving 
further consideration to the prepara 
tion of such a rule. If a draft of a 
condemnation rule is prepared, it 
will be submitted to the profession 
for criticisms and suggestions before 
a final report is made to the Court 
upon it. 

It is expected that the amend- 
ments now proposed will be reported 
to the Court before the end of the 


term in June. If the Court acts upon 


the -amendments, they may be re 
ported to the session of Congress be- 
ginning in January, 1947, and be- 
come effective three months after 
adjournment. 

Copies of the report will be avail 
able from the Office of the Secretary 
of the Committee, in the Supreme 
Court Building in Washington, as 
soon as published. Copies of the ear- 
lier reports of proposed amendments 
are still available, though requests 
for them should be received soon, 
since they will not be retained per 
manently. 
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To the Editors: 
In his article, “Edward Coke, Cham- 
in your March 1946 
Palmer 


pion of Liberty”, 
Mr. 
assertion that Coke’ 


issue, substantiates his 


“is perhaps the 
greatest lawyer that ever lived”, by 
citing inter alia Coke’s prosecution of 
Sir Walter Raleigh for treason and 
the 


quotes from his 


Court: 


“You shall see the most horrible 
practices that ever came out of the 
bottomless pit of the lowest Hell.” 
And to Raleigh he said, “thou art a 
monster; thou hast an English face but 
a Spanish heart. . . . Go to, I will lay 
thee upon thy back for the confiden- 
tist traitor that ever came to the Bar. 
Thou art an odious fellow. .. . thou 
art thyself a spider of Hell... .” And 
he sent Raleigh to the block. 


argument to 


Sir Walter Raleigh reached an 
eminence seldom attained in England 
of that period by a commoner. He 
was the first Englishman to under- 
take to establish colonies in America. 
Our country honored his memory by 
naming for him the capital of the 
state where he planted the first col- 
ony (Raleigh, North Carolina, is the 
home of Willis Smith, distinguished 
President of the American Bar Asso- 
ciation). As a courageous fighter he 
incurred the bitter enmity of King 
Philip II of Spain. Raleigh aided in 
preparing the armada and in 1592 
and 1596 led successful naval engage- 
ments against the Spanish. 

In 1603 Coke conducted this ruth- 
less prosecution of Raleigh before the 
Council on the 
kind of evidence, really on the suspi- 
that Raleigh did 
James as successor to Queen Eliza- 


Lords in flimsiest 


cion not favor 
beth. Raleigh was convicted in 1603. 
Thereafter he wrote his History of 
the World. In 1617 we find Raleigh 
again leading a naval attack against 
Spanish forces, this time in South 
America. To placate King Philip II] 
of Spain James I had Raleigh be- 
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headed under the old conviction of 
1605. 

It is in spite of Coke's ruthless, 
unrestrained, unprincipled vitupera- 
tion (which aroused a strong wave 
of resentment throughout England) 
that the author of your article might 
be justified in calling Sir Edward 
Coke “perhaps the greatest lawye1 
that ever lived”, and not because of 
this case. 

CHARLTON OGBURN 


New York 


To the Editors: 

I put a copy of the March number 
of the JOURNAL in my brief case when 
leaving my office in San Francisco to 
the at the hotel 
when not required to stand in line 
for various purposes. I am glad I did 
so, for my eye fell almost at once on 
the article on Lord Coke by Ben W. 
Palmer. 

Not Lord Holds- 
worth’s lecture to the Indian Bar, 


read on train or 


since I read 
printed with the other addresses of 
that memorabie series of articles un- 
der the caption, “Some Makers of 
English Law” (Cambridge University 
1942), have I had so 
much pleasure over an article by a 


Press, about 


lawyer for lawyers. (I might almost 
leave out the qualification). Had 
Holdsworth read Palmer or Palmer 
read Holdsworth, I venture to guess 
each would have gained something. 
But isn’t it a great tribute to any 
man that a lawyer and teacher in 
Minnesota, U.S.A., 
and law scholar of England, speaking 


and a_ teacher 
in India, should each agree that Coke 
was the greatest lawyer of all time? 
Their respective proofs are also essen- 
tially the same. Coke made English 
and Anglo-American and Anglo- 
Canadian, supreme 
dictatorships. The article is, I think, 


etc., law over 


quite timely here and in England 
as well. 
MILTON ‘T. FARMER 


San Francisco 


To the Editors: 

to the 
approval by the President of the 
United States on March 8 of Public 
Law No. 322. The enactment consists 


Attention should be called 


of two sections, each of them amend. 
ing the ‘Trading with the Enemy Act 
The first has to do with restoration o| 
seized property. The second relates 
to attorneys’ fees. * 
The the 
amends the First War Powers Act b\ 


first of two sections 
adding thereto a new section which 
becomes Section 32 of the Trading 
with the Enemy Act. 

This new section, thus added to 
the Trading with the Enemy Act, 
authorizes the President, or such off 
cer or agency as he may designate, 
to restore seized property to persons 
who are not citizens of enemy coun 
tries and who were not hostile to the 
United States. Under the Trading 
with the Enemy Act, property oi 
persons in enemy or enemy-occupied 
territory, whether or not they wert 
citizens of enemy countries, and even 
though they were citizens of the 
United States, was subject to seizure 
by the Alien Property Custodian. 
Among those who may benefit by the 
new law are friendly citizens of the 
various countries that were overrun 
by the enemy, friendly neutrals 
American citizens who were caught 
behind enemy lines at the outbreak 
of the war and, in addition, citizens 
of enemy nations who left their coun- 
try before December 7, 1941, and who 
are shown to be, and to have been, 
loyal to the United States. 

The second section of the new law 
effects a revision of Section 20 of th 
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he new law 
n 20 of the 


frading with the Enemy Act. Uhat 
section has, until now, prescribed an 
absolute limitation of 3 per cent on 
atte: neys’ fees in connection with re- 
\urns or payments under the Act. The 
maximum for allowable fees has now 
en substantially increased. Section 
9), as now amended, provides that 


the aggregate of all fees may not ex- 


55 
I 


eed 10 per cent of the value of the 
property or the proceeds to be re- 
turned or the payment to be made 
inless the court finds special circum- 
stances of unusual hardship warrant- 
ing an additional allowance. Judicial 
review of determinations relating to 
ees is made available to any person 
werieved, and on such review the 
illowance may be revised within the 
cope of statutory limitations. 

This revision of Section 20, relat- 
ing to attorneys’ fees, was due largely 
) the efforts of the Special Commit- 
e of the American Bar Association 
m Custody and Management of 
\lien Property. 

Orro C. SOMMERICH 

Chairman of Special Committee 

of the American Bar Assoctation 

on Custody and Management of 

Alien Property. 
New York 


lo the Editors: 


[hose who were not completely 
bowled over by Walter Lippmann’s 
eview (New York Herald Tribune 
Weekly Book Review, 17 February 
1946) of Mr. Justice Jackson’s Nur- 
emberg exegesis (The Case Against 
the Nazi War Criminals, by Robert 
[Knopf, New York, 


1946), will have been left fairly cold 


E. Jackson 


y the réchauffé Lippmann which 
onstituted the bulk of the JOURNAL’s 
review in its March issue (32 A.B.- 
\.J. 151-176). 

Che first (and minor) objection 
to Mr. Lippmann’s argument is that, 
if the Nazi upstarts are being tried 
ior murder (whether just plain mur- 
der or “murder in pursuance of an 
illegal conspiracy”) committed in Po- 
the 
court” at Nuremberg is clearly with- 


land, Norway, etc., so-called 


ut jurisdiction. 


The major objection, however, 
concerns the notion that “the start- 
ing of a war of aggression, the inva- 
sion of Norway, etc., were unlawful 
acts”. If they were, indeed, unlaw- 
ful acts, that must be so because they 
violated some law. What law? Where 
is the text of it? What government 
made the law, and by what author- 
ity, and when? In what territory was 
it effective? What sanctions, if any, 
did the law impose for violations? 
What body was given power to im- 
pose the sanctions, or otherwise to 
enforce the law? Was the “court” at 
Nuremberg created by the law or by 
the government that made the law? 

It strikes this observer that The 
New Yorker’s brief (9 March 
1946) on the Jackson opus was nota- 


note 


bly more perceptive than Mr. Lipp- 


mann’s. It said: “In the course of 


[ Jackson’s] polemic, . it becomes 
clear that he is trying to convince not 
only the Tribunal he is addressing, 
but himself as well.””’ Unfortunately 
he no doubt succeeded in both en- 
deavors. But there are still some who 
cannot overlook the fact that the de- 
fendants are to be executed “after 
due process of a law that has never 
been written”, as The New Yorker 
said, with a disregard for the niceties 
of legal locution, admirably suited to 
the occasion. 


LESTER E. WATERBURY 
New York 


Note: 
been aware of the deep division of 


Editor's The JOURNAL has 
opinion which exists among mem- 
bers of the Bar as to some phases of 
the Nuremberg trials and the Yama- 
shita7Homma trials in the Far East. 
In calling attention from time to 
time to books and law review arti- 
cles which seemed likely to aid law- 
yers in forming reasoned opinions on 
the far-reaching issues as to the fu- 
ture of law, we have not tried to re- 
solve the doubts or answer the ques- 
tions, such as Mr. Waterbury raises, 
and such as were urged in the dissent- 
ing opinions of two members of the 
Supreme Court in the Yamashita case. 

At the last Annual Meeting of the 


the Resolutions Com- 


made a 


Association, 


mittee unanimous report 
against the adoption of a resolution 
condemning the Nuremberg trials, 
and the Assembly approved that rec- 
(32 A.B.A.J. 173). 
More than a few of those who voted 
for this action had their own doubts 


as to some aspects of the trials, but 


ommendation 


wisely felt that the relatively small 
number of members who could at- 
tend in Cincinnati should not com- 
mit the Association, for or against. 
The outcome of the trials is for the 
Court in first instance, but the final 
accountability is to the enlightened 
opinion of the world. 

The JouRNAL’s analysis of the 
Nuremberg indictments (31 A.B.A.]. 
638-641, 646-647) showed that each 
count and charge was based on a vio- 
lation of some treaty or convention 
by which the German Government 
was bound. Such documents have the 
force of law—with us, “the supreme 
law of the land.” Those who conspire 
in high official position to violate 
such fundamental agreements of 
their governments may justly be 
called to account. If they personally 
have a part in or responsibility for 
the mass-murder or torture of help- 
less prisoners of war or civilians, and 
do these things in pursuance of their 
concerted plan to wage illegal wars 
of aggression and extermination, is 
injustice done by holding them an- 
swerable in a trial by due process? 
The signatories of the Charter cre- 
the Military 
rribunal did not restrict its opera- 


ating International 


tion to offenses on German soil. In- 
deed, the crimes committed during 
invasion of Poland, Czechoslovakia, 
Norway and Russia, were in pursu- 
ance of flagrant aggressions. 

Much of the documentary and 
oral evidence, as reported in the 
press, if such evidence is believed by 
the triers of fact, shows a personal 
responsibility for atrocities. Until the 
Court renders its verdict, it seems un- 
warranted to assume that its judg- 
ments will do violence to the con- 
cepts of justice which are deeply held 
by American lawyers. 
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Supreme Court Decisions 


SUPREME COURT DECISIONS 
(Continued from page 288) 
1200. Lusthaus v. Commissioner of 
Internal Revenue, 90 L. ed. Adv. 
Ops. 567; 66 Sup. Ct. Rep. 539; 14 

U. S. Law Week 4200. 

Embezzled Funds Not Income 

Commissioner of Internal Revenue v. 

Wilcox, 90 L. ed. Adv. Ops. 553; 66 

Sup. Ct. Rep. 546; 14 U.S. Law Week 

$185. 

Suit Against State — Jurisdiction of 

Federal Court 

Kennecott Copper Corp. vy. State Tax 

Commission, 90 L. ed. Adv. Ops. 671; 

66 Sup. Ct. Rep. 745; 14 U. S. Law 

Week 4272. 

Counterclaim by United States for 

Debt to R.F.C. 

Cherry Cotton Mills, Inc. v. United 

States, 90 L. ed. Adv. Ops. 704; 66 

Sup. Ct. Rep. 729; 14 U. S. Law Week 

1274. 

State Taxation of Real Estate 

§. R.A., Inc. v. State of Minnesota, 

9) L. ed. Adv. Ops. 662; 66 Sup. Ct. 

Rep. 749; 14 U. S. Law Week 4269. 
Emergency Price Control Act 


Regulation of “Tying Agreements” 
—Evidence Necessary to Convict for 
Violations 


Kraus & Bros., Inc. v. United States, 
90 L. ed. Adv. Ops. 653; 66 Sup. Ct. 
Rep. 705; 14 U. S. Law Week 4252. 
Federal Employers’ Liability Act 
Liability for Death of Employee Caused 
by Negligence of Railroad — Suffi- 
ciency of Evidence to Support a Ver- 
dict for Plaintiff 

Lavender v. Kurn et al, 90 L. ed. 
Adv. Ops. 692; 66 Sup. Ct. Rep. 740; 
14 U. S. Law Week 4259. 

Persons Entitled to Enforce Action 
for Death of Employee 


Poff, as Executrix etc., v. Pennsylva- 


having three large bed rooms, two 


fruiting cocoanuts, bananas, etc., a few nice 
liveable and comfortable home. Price $65,000 


Robert J]. Boone °* 





1202 Congress Building 


FOR SALE * HOME AND LAW PRACTICE iN FLORIDA 
cided to offer for sale my law practice (established 20 years ago, consisting principally of civil prac- 
tice, Probate, Land Titles, Chancery Trial work), steel furnicure, law library and equipment, and also 
my furnished 9 room residence, two story concrete block, tile roof (practically fire and storm proof), 
baths, gas stoves, electric refrigeration, 
laundry; solar and electric water heaters; 14 block of land, with nice trees, shrubbery, crotons, including 

Ss Ene. Oriental Rugs, Concert Grand Piano—a very 
O—part terms, if desi 


nia Railroad Company, 90 L. ed. 
Adv. Ops. 587; 66 Sup. Ct. Rep. 603; 
14 U. S. Law Week 4188. 


Federal Trade Commission 


Power of Federal Trade Commission 
to Forbid Use of Deceptive Trade 
Names—Necessity for Finding that 
Excision of Name is Required to 
Effect Purpose of Act 

Jacob Siegel Co. v. Federal Trade 
Commission, 90 L. ed. Adv. Ops. 697; 
66 Sup. Ct. Rep. 758: 14 U. S. Law 
Week 4268. 

Interstate Commerce Act 
Certificate of Public Convenience 
and Necessity — Validity of Order 
Disposing of Two Applications on a 
Single Report 
United States et al. v. Pierce Auto- 
Freight Lines, Inc., et al, 90 L. ed. 
Adv. Ops. 629; 66 Sup. Ct. Rep. 687; 
14 U. S. Law Week 4241. 
Common Carriers by Water—‘‘Grand- 


father’ Rights under Section 309 (a) 
of Part Ill of the Act 


McAllister Lighterage Line, Inc., Vv. 


United States of America and Inter- 


state Commerce Commission, 90 L. 
ed. Adv. Ops. 701; 66 Sup. Ct. Rep. 
731; 14 U. S. Law Week 4261. 
Limitation of Actions 

State Statutes of Limitations—Not 
Applicable to Suits in Equity in 
Federally-Created Right 

Holmberg, et al. v. Armbrecht, et al., 
90 L. ed. Adv. Ops. 590; 66 Sup Ct. 
Rep. 582; 14 U. S. Law Week 4190. 
Public Utilities Holding Company 

Act 

Constitutional Validity of § 11 (b) (1) 
The North American v. Securities 
and Exchange Commission, 90 L. ed. 
Adv. Ops. 737; 66 Sup. Ct. Rep. 785; 
14 U. S. Law Week 4284. 


Would like to retire and have de- 


rage, maid’s quarters and 


Miami, Floride ° Phone: 2-3255 * 4-1252 











It Turns Brilliant Lights 
on 
Administrative Law 


FEDERAL TRADE LAW 
AND 
PRACTICE 


HENRY WARD BEER 


The author writes out of an abun- 
dant experience of 25 years on both 
sides of the trial table. Seven years 
on the trial staff of the Federal 
Trade Commission; Assistant United 
States Attorney for several years; 
Special Assistant to U.S. Attorney 
General in Washington, and for 
the past several years representing 
business. 


© 
Removes the blindfold 


from Admirtistrative Law 


It Shows You: 

What Acts Constitute Unfair Com- 
petition 

What Is False or Misleading Ad- 
vertising 

How Contracts, Combinations and 
Conspiracies Are Judged 

Export Trade Laws Fully Treated 

Are You Qualified to Advise Your 
Clients About Prices Under the 
Robinson-Patman Act 


Step by Step in 
Administrative Law 


Gives You Every Step from the Issu- 
ance of the Complaint to the 
Supreme Court 

All Steps to Take Before Answering 
the Complaint 

Full Explanation of Protection of 
Your Rights 


AS INDISPENSABLE 
AS YOUR TYPEWRITER 


Cited by the Circuit Court of Appeals, 
by the Federal Trade Commission, 
and in Respondents’ Briefs 


COMPLETE WITH FORMS 


$1500 


BAKER, VOORHIS & CO., 
INC 


30 Broad St. 
New York 4 
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CONSCRIPTION AND THE CONSTITUTION 
(Continued from page 283) 
raining are published elsewhere in this issue. Togethe: 
‘hey constitute a truly notable coming to grips upon a 
sreat constitutional question—the best exposition of the 
jpposing views that has been published, worthy of the 
nation-wide consideration which it will now receive. 
Ihe constitutional issue is highly important, to 
\oung men and their families, to the colleges and law 
schools, to the law offices and to business concerns, and 
o the American way of life. The issue is immediate, 
because it underlies the discussion of pending and 
prospective legislation. Perhaps the most significant 
thing is that even as to the ways and means of adequate 
preparedness for National defense, American lawyers 
debate the constitutional provisions and search their 
origins and the history of their practical applications. 
The question of the constitutionality of peacetime 
onscription has not been decided by the Supreme Court, 
else competent legal scholars would not clash so vigor- 
ously in their views. With all deference to the outcome 
voted by the few members of the Association who were 
present in the Assembly in Cincinnati (32 A.B.A.J. 173), 
we doubt if any careful reader of the constitutional 
interpretations contained in the opposing articles will 
question ‘that information and leadership on such a 
subject are well within the province of the Association's 
JouURNAL and the proper interest of American lawyers. 


COMPULSORY MILITARY TRAINING 


(Continued from page 266) 
(ation of the provision of the Crim- 
nal Code which defines “treason”. 

In its search for the true meaning 


the eyes of succeeding generations ol 
English judges, to whom it has been 
the core of all decision, and of com- 
mon-law commentators, to whom it _ tary 


1946 Annual Meeting 


Annual Meeting 


Atlantic City, New Jersey 
October 28 to November 1, 1946 


The Sixty-Ninth Annual Meeting of the American Bar 
Association will be held at Atlantic City, New Jersey, 
October 28 to November 1, 1946. Elsewhere in this issue 
(pages 317 and 318) appears information regarding 
hotel accommodations which are available. *Registration 
and Association Headquarters will be located in the Con- 
vention Hall. For that reason no Headquarters Hotel! has 
been designated. 


Members are requested to transmit their requests for 
reservations on the form provided on page 318 of this 
issue to the Reservation Department, 1140 N. Dearborn 
St., Chicago 10, ill., in order that the Headquarters’ office 
may be advised as to who will attend the meeting. These 
requests will thereupon be transmitted to the Atlantic 
City Housing Bureau which will assign the rooms. Since 
only a limited number of accommodations are available 
in each hoiel, a prompt request for reservations will pro- 
vide greater assurance of receiving the accommodations 
desired. 


*(The Board of Governors has under consideration 
a proposal to establish a registration fee at the An- 
nual Meeting. It is expected that a decision with 
respect thereto will be reached at the meeting of the 
Board on May 25, 1946). 


would seem to follow that if Con- 
gress determines that the safety ol 
the nation depends upon the mili- 


training of its citizens, the 


1 the statute and its application to 
‘he evidence before it, the Court 
reviewed at length the history of 
treason statutes in England and else- 
where, and the debates in the Con 
stitutional leading to 
ihe adoption of the treason clause of 
the Constitution, and, referring to 
he Treason Act of 1351 (25 Edw. 
Ill, Stat. 5, c. 2) used words which 
Professor Freeman quotes. The Court 
said: “We, of course, can make no 


Convention 


independent judgment as to the in 
ward meaning of the terms used in 
4 Six-Century-old statute, written in 
‘form of Norman French that had 
become obsolete long before ow 
Revolution. We can read this statute 
mly as our forebears read it—through 


has been the text.” 

But in the Selective Draft Law 
cases also, it was largely by the “his- 
torical approach” that the Court ar- 
rived at its conclusions as to the 
interpretation and application of the 
army and militia clauses of the Con- 
stitution as set forth at length in this 
article. That those conclusions are 
sound, and are equally applicable in 
time of peace as in time of war, there 
can be little serious doubt. 

Moreover, certain powers, includ- 
ing the power to declare and wage 
war, are inherent in sovereignty, and 
would exist even if never mentioned 
in the Constitution (U. S. v. Curtiss- 
Wright Export Corp., 299 U. S. 304; 
Burnett v. Brooks, 288 U.S. 378). It 


Supreme Court will find authority 
for the necessary legislation either 
within the express provisions of the 
Constitution or as a necessary con- 
comitant of nationality. 


VII. 


His final conclusion is that: “It 
this country desires peacetime con 
scription, it can be accomplished 
through a 
ment.” 

My answer to that will serve as 
the conclusion for this rebuttal: No 
amendment is necessary because 
Congress already has the power un- 
der the Constitution to enact peace- 
time compulsory universal military 
training. 


constitutional amend 
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in the minutes of the Commission on while the other nations concerned 


COMPULSORY MILITARY 


fere 
TRAINING the League being: themselves with limitation and gate 
f i" i , , oa OD 

(Continued from page 261) Mr. Bourgeois pointed out the in- ratios. gen 

; i halal al ability of France to agree to the aboli- The League Covenant contem. §§ ice: 
ing compulsory military service anc tion of compulsory military service, letadl ‘6 an ciel i 

the substitution therefor of forces en- whith agpened wo. Feunce 0. be 2 plated a disarmament convention §§ disa 

rolled upon a voluntary basis.?6 fundamental issue of democracy, and and in September, 1925, a Prepara. §j den 

. : ‘aS : ar iversal suffrage tory Commission was selected mt 
Even this recommendation was not was a corollary of universal suffrage. od Mt 


After remarks by Mr. Orlando and which three non-League members §Lit! 


ceiadh “alice aie cnocaetinl ike : Mr. Larnaude, President Wilson pro- were invited—Germany, Russia and § As t 
doned, the only recorded discussion posed to delete the last clause of the aa : : 
the United States. At the third ses. ByHit 


sion von Bernstorff, the German rep- Boove 


accepted. The proposal was aban- 


first paragraph relating to the pos- 
sibility of abolishing compulsory 





military service and to substitute for resentative spoke: sens 
it the following: “The Executive 1 , cu del 
WILLIAM F. SEERY Council shall also determine for the ae CISATMAMEN OF the CONN} 


which I have the honor to represent is § flere 
complete . . . according to the Treaty ou 
of Versailles, this disarmament should 


consideration and action of the sev- 
eral Governments what military 


70 Pine St, N.Y. C. 5, N.Y. 


























Staff Trained and Experienced in the rie aan are oe only be the prelude to general disarm i 
of forces laid down in the programme ament . . .* <9 
F. B. I. of disarmament; and_ these limits At the Fourth Session in Novem. ian 
hen < ed, shz ot be exce * apie: Hon 
Integrated Investigative Service for sims aomeneaiecad: geo ber, 1927, M. Litvinof startled the plan 
Attorneys of Delegates.”27 delegates by his far-reaching pro- ” 
But a residue of anti-conscription es ons 
sentiment remained and, led by The delegation of the Union of hion 
Lloyd George, finally wrote into the ey Socialist. Republics is — ce 
P peac e treaties yrovisions for the zea Dy 1ts Soverenarnt to propose tne 

a ae il haces a nani military aoe of all land, naval i 
CONVENTIONS * CONFERENCES service in Germany, Austria, and (a) The Saisie of all land. ori 
LABOR CASES * ADMIRALTY Hungary, as first steps to be followed sea and air forces... thon 
by like action of all other countries.?* (d) The discontinuance of calling fey 
Strange as it may seem, even this pro- up citizens for military training either §_,,,, 
ee ee pores posal was opposed by the French and in armies * public bodies. ’ 5 Wel 
in New York City at rea- Italian military men upon the ground (e) Legislation for the abolition Rol: 
sonable rates. that, if Germany ye large army, we oe — ee 
France would have no excuse for a is vi sez 7 ae i an = 

SEND TODAY ON YOUR LETTERHEAD FOR conscript army.2° England and the ™- Litvinoff seriously criticized the le 
FION ENCLOSED. IN A BEAUTIFUL GREEN United States did in fact abandon @U0n laying this plan over to th we 
DESK FOLDER WITH YOUR NAME STAMPED conscription after the war, and Rus- next session of the Preparatory Com- i 
Reterence: CORN EXCHANGE BANK sia, though not a participant in the mission®* but he nevertheless pri aw 


sented to that session a formal draft 
of sixty-three articles, including: 


PATENT LAW REPORTERS Paris Conference, sent a communica- 
Stenotype Court Reporters tion on October 24, 1918, demanding 
(Faster & More Accurate) i 


HERBERT B. SANSOM, Notary 
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complete disarmament. Article 9; Within a period of on 
plete disarmament Article 9; Witl | 1 of on 


i Se a ‘ 2 > e ij : the 
154 NASSAU STREET, N.Y.C. 7 The First, Third, Fourth and year from the entry into force of 
present Convention, all laws concern: 


BEekma - 1 ‘i Assemblies of > League hy 
Ee n 3-338 Fifth Assemblies of the League ing military service, whether com 
debated but were unable to propose pulsory, voluntary or by recruiting 







abol 





a plan for reduction of armaments shall be abrogated.%6 
other than to allow those “consistent -pyy+key and Germany supported the 
AMERICAN LAW AND with national security.”*° None of eaten plan; the opposition was led 
LAWYERS the attempts at disarmament in the py [taly, France, Japan and Great 

The ONLY National Weekly 
























Newspaper for the Profession. Geneva Protocol, the Washington  Britain.37 At the Sixth Session thePevey 

Keeps you abreast of events of Naval Conference, or the Genoa British, American and Germai§ure 
greatest interest and significance . . sik ' 

to the Mar. Conference were concerned with delegates strongly advocated limita fide 

(Cask. a ggg conscription, though at this time tion of trained reserves but Franceffreso 

sll Any 1.00 Russia did urge “general limitation and other countries employing peace: 

AMERICAN LAW AND of armaments.”#! The Rome, Geneva time conscription prevailed to ex a 

LAWYERS and London Naval Conferences and clude the question.** Russia, China 26 

ae ag oo the Paris Pact found Russia still in- and Germany protested this action.” Twe 

sisting on disarmament or reduction At the final Disarmament Con-§)*. 


«/ 
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ference in 1932, the German dele- 
gate, Von Nadolny, urged “the 
general abolition of compulsory serv- 
ice; 4° Russia insisted on complete 
disarmament;*! President Hoover 
demanded at least proportionate 
reduction.*? France, Japan and the 
Little Entente defeated these plans. 
\s the awful hour approached when 
Hitler would take over the German 
government and start rearming, one 
senses in the speeches of the German 
lelegation at the disarmament Con- 
ference an awareness that Hitler 
could not be stopped if the German 
people came to believe that only 
Germany was going to remain dis- 
wmed.4% Plans to abolish conscrip- 
lion were rejected and the French 
plan for qualitative reduction ol 
naterial, the maintenance of the 
onscript system, and the publica- 
tion of armaments information was 
cepted, 

\fter this, only private groups 
wught universal abolition of con- 
cription. Perhaps the best known, 
hough earlier, was that in 1926 by 
epresentatives of fourteen countries 
men like Norman Angell, H. G. 
Wells, Albert Einstein, Romain 
Rolland.45 

The Atlantic Charter’s pledge to 
ibandon the use of force; the 
deprivation of Germany and_ her 
illies of conscript armies; the United 
Nations Charter provision “for for- 
nulating plans for the establishment 
of a system of regulation of arm- 
aments”’ all dictate that the United 
Nations should propose and actively 
ilvocate an international treaty 
ibolishing conscription. 

If there is doubt as to the con- 
titutionality of peacetime conscrip- 
‘ion, if it is opposed to this country’s 
vhole history, and yet lawyers may 
ear that they will be forced by 
‘vents to sanction its adoption, then 
wely we should give serious con- 
‘ideration to the Martin and Hoey 
resolutions. 
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H. R. Harmer, Inc. 


Auctioneers of the 
President Roosevelt’’ Collection 
32 East 57th St., N. Y. 22 Plaza 3-6482 
Appraisals for all purposes. 
Weekly sales by auction. 
Descriptive leatlet available on request 
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EDWIN H. 


Examiner and Photographer of Questioned Documents 


HANDWRITING EXPERT 

PITTSBURGH 22, PA. 

Office and laboratory completely equipped with modern optical, chemical, and photo- 

graphic apparatus to demonstrate the facts in connection with questioned handwritten 

and typewritten documents, and to prove these facts in court. 
Over thirty years experience 
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RATES /0 cents per word for each in- 


sertion: minimum charge $1.20 pay- 


able in advance. Copy should reach 


us by the 15th of the month preced- 


ing month of issue. 





WE BUY LAW LIBRARIES OR LESSER 

collections of esteemed used law books. Cor- 
respondence is especially welcome from lawyers 
entering corporation, government or partnership 
employment where there is no further need for 
their own books, and from corporations maintain 
ing large law libraries which it has been decided 
to liquidate. We buy outright for cash only——no 
consignments or commissions. Our reputation for 
fair treatment of sellers as well as buyers, after 
17 years in the business of buying and selling 
secondhand law books, is such that many lawyers 
regard the law library sold to us as ipso facto, 
sold to the best advantage. We hold the best collec 
tion of secondhand law books for sale in the United 
States (catalog free), and usually have $50,000 or 
more cash money immediately available for addi 
tional purchases. Save time, save effort, save money 
by sending your “‘for sale’’ lists first to the nation’s 
clearing house for good used law books. CLartor’s 
Book Store, Baton Rouge 6, Louisiana. 





PUBLI 
prices. No de 
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V., Washing 


UNITED STATES 

cations at regular Government 
posit--Immediate Service -Write 
Book Company, 110-—-13th St. N. 
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Washington. 
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bought. Nationat Law 
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served: Harvard Law Review, 1-57 inclusive, Air 
Law Review, Notre Dame Lawyer, American Law 
Review, Central Law Journal, Oregon Law Review, 
Cincinnati Law Review, American Journal of In- 
ternational Law, John Marshall Law Quarterly, 
Attorney General’s Opinions, Decisions of 
Commissioner of Patents, U. S. Court of Claims, 
American Law Reports, American Maritime C om. 
Dennis & Co., Inc., 251 Main St., Buffalo, N. Y. 
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WHEN YOU HAVE A DOCUMENT PROB 

lem of any kind send for ‘Questioned Docu 
ments, Second Edition,’’ 736 pages, 340 Illustra 
tions. $10 Delivered, also “‘Questioned Document 
Problems” (a new book). 546 pages. $6 Delivered 
Avsert S. Ossorn, 233 Broadway, New York City 
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State Reports, Reporter System units, Digests 
Amer. Law Reports, Text-Books, Encyclopedias, 
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cord Bldg., Oklahoma City, Okla. 
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plete libraries and single sets. -Cecu. Skipwith, 
126 West Third Street, Los Angeles 13, California 


LAW BOOKS BOUGHT AND SOLD: COM 
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Reports, and Volumes 1 to date of Kentucky 
Decisions, also secondhand form books and a set of 
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EDWARD OSCAR HEINRICH, 
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consulting and scientific laboratory service avail 
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Office and Laboratory, 
Telephone 5723—Yakima, Wash- 
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DETECTIVE SERVICE 

anywhere in the world. 
Serving the world’s 
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represented; Amended; Dissolved. Free forms 
upon request. CORPORATION COUNSELORS, Lodge 
Suilding, Wilmington, Delaware. 


POSITIONS WANTED 





INSURANCE LAWYER, 48, VETERAN. OVER 

20 years’ experience ynderwriting, claim and 
five years’ trial work. Capable of heading up lega 
department of insurance company or joining law 
firm as trial attorney. Member State, Federal and 
Supreme Court Bars. Box DM, AMERICAN Bar 
ASSOCIAIiON JOURNAL, 1140 North Dearbor: 
Street, Chicago 10, Illinois 


ARMY MAJOR. LAWYER, 29, MARRIED 

Children: A. B., 1938: LL.B., 1941; admitte 
Maryland; inducted as private, July, 1941 
months military law instructor; 14 months trait 
ing staff; extensive court-martial experience; 
months contract termination attorney; present 
Army Contracting Officer; expect separation June 
1946; desire position, preferably law firm Eas 
Coast. Box FEB, American Bar Associatio 
Journat, 1140 North Dearborn Street, Chi 
10, Illinois 


TAX ATTORNEY. UTHOR 
of Natisnal Tax Law Service; 
ground; excellent research man; 
with general or specialized practitioners. 
American Bar Association Journal, 
Dearborn St., Chicago 10, IHinois 


AND EDITOR 
accounting back 
desires connectior 

Box MA 
1140 Nort 


LAWYER, VETERAN, 29, SINGLE, A.B 

Princeton, LL.B. Harvard, Memniber ot the Bar 
414 years army officer, fluent French, some Ger 
man, desires position which will enable hin 
practice profession. Box HR AMERICAN Bar 
ASSOCIATION JouRNAL, 1140 North Dearhbort 
Street, Chicago 10, Illinois 


ATTORNEY 41, MARRIED 
seeks association as trial attorney and 

member of established firm. Fifteen years exte 
sive general practice in county seat town speci 
izing in banking, probate and realty law. Recent 
returned to private practice after two years ove 
seas as legal representative for civilian corporatiort 
Ambitious and not afraid of work but desires 
nection with good future tox PE, American B 
Association Journal, 1140 North Dearborn Street 
Chicago 10, Illinois. 


ONE CHII 


rAX ATTORNEY AND CERTIFIED Pt "BLI 
Accountant, Illinois licenses, desires position wit 
law firm. Eleven years experience in general law 
and public accounting tax practice. Now holds re 
sponsible supervisory 
of prominent public accounting firm 
American Bar Association Journal, 
Dearborn Street, Chicago 10. Illinois 


Box FM 
1140 Nort 





ROBES 





JUDICIAL ROBES—CUSTOM 
The best of their kind-——satisfaction guarantec¢ 
Catalog J sent on request. BentLtey & S1Mo¥, 

Inc., 7-9 West 36th St., New York 18, N, Y. 


TAILORED— 


position in tax department 


BOARDWALK HOTELS 
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APPLICATION FOR HOTEL ACCOMMODATIONS 





NOTE: Single rooms are very limited in number. Please arrange to share twin-bedded rooms. 


Be sure to give five choices of hotels. 





RESERVATION DEPARTMENT 
American Bar Association 
1140 North Dearborn Street 
Chicago 10, Illinois 


Please reserve the following: 


Hotel First Choice 

Hotel Second Choice 

Hotel Third Choice 

Hotel Fourth Choice 

Hotel Fifth Choice 
Room(s) with bath for person(s). Rate $ ee: __per room. 
Suite(s) (2 rooms-bath between) for persons. Rate $ to $ _ per room. 
Room(s) without bath for person(s). Rate $ to $ per room. 

A.M. 
Arriving Atlantic City , hour P.M. Leaving 


NOTE: You will receive confirmation direct from the hotel accepting the reservation when made. 


Rooms will be occupied by: 







Name Street Address 








(PLEASE ATTACH LIST OF ADDITIONAL NAMES IF NECESSARY) 


Name 
Mailing Address 


City 





(See reverse side for list of Hotel Rates) 


American Bar Association Journal 


per room. 


-per room. 


per room. 


























1946 Amendments Covered 


Pocket Supplement Service 


1300 Pages -:- Price $10.00 





Some of the Sources Cited in 


AMERICAN LAW of VETERANS 








Administrator’s Decisions; unpublished opinions by the Administrator of Veterans’ 
Affairs. 

American Law Reports, Annotated. 

American Jurisprudence. 

Annotation. 

Army Regulations. 
ber and date. 

Code of Federal Regulations. 

Digest of Opinions of The Judge Advocate General of the Army, 1912-1940. 

Executive Order. 

Federal Register. 

House Document No. 134, 79th Congress, 1st Session, “Handbook for 
and Servicewomen of World War II and Their Dependents”, etc., 1945. 

House Document No. 682, 78th Congress, 2nd Session, “Servicemen’s Rights and 
Benefits”, 1944. 

Military Laws of the United States; prepared in the Office of the Judge Advocate 
General of the Army. 8th edition, 1939. 

NAVPERS 15,014, Personal Affairs of Naval Personnel and Aid for Their Depend- 
ents. Navy Department, 1944. 

Navy Regulations. Cited by Article number. 

Revised Statutes of the United States. 

Senate Document No. 131, 72nd Congress, Ist Session. 
Veterans of Wars of the United States’, 1932. 

Supplement I to the above, 1937. 

Senate Document No. 152, 78th Congress, 2nd Session. “Manual Explanatory of 
the Privileges, Rights, and Benefits Provided for All Persons Who Are, or Have 
Been, Members of the Armed Forces”, etc., 1944. 

Surplus Property Administrator Regulation. 

Uniform Laws Annotated. 

United States Code, Government Printing Office Edition. 
numbers. 

Veterans’ Administration Instruction, intended primarily for the guidance of Vet- 
erans’ Administration personnel. 

Veterans’ Administration Pamphlet No. 44, “Veterans’ Benefits”, Dec. 15, 1944. 

Veterans’ Administration Service Letter, circulars intended primarily for the per- 
sonnel of the Administration. 

Veterans’ Regulations; a series of regulations promulgated under presidential or 
congressional authority, published as a note or appendix to Chapter 12 of Title 
38, United States Code. 

War Department Circular. Cited by number and date. 

War Department Pamphlet No. 21-4, “Information for Soldiers Going Back to Civil- 
ian Life”, Nov., 1944. 

War Department Pamphlet No. 21-5, “Personal Affdirs of Military Personnel and 
Aid for Their Dependents”, April 1, 1944. 


Cited by number of Regulation and usually by paragraph num- 


Servicemen 


“Federal Laws Relating to 


Cited by title and section 


Limited Supply — Onder Your Cony Today 


~ PUBLISHED BY = : 


THE LAWYERS CO-OPERATIVE PUBLISHING COMPANY 


ROCHESTER 3, NEW YORK 























IT’S NEW! 
IT’S COMPLETE! 


I'l'’S the greatest encyclopedic treatment 
of the law of Insurance ever written — and 


covers every conceivable phase of the subject. 


IT'S the C. J. S. Title INSURANCE 


Vols. 44, 45, and 46 
CORPUS JURIS SECUNDUM 


It will prove to be an invaluable aid in locating all 
of the Jaw and all of the authorities on any question 


which may arise concerning Insurance. 

















THE AMERICAN LAW BOOK COMPANY 


272 FLATBUSH AVE. Ext. BROOKLYN 1, NEW YORK 
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